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Appeal Form

Please note that this form will only be accepted by
REGISTERED POST or handed in to the ALAB offices

Name of Appellant (block letters) | LOCH GARMAN HARBOUR MUSSELS LIMITED

Address of Appellant 84 NORTHUMBERLAND ROAD, BALLSBRIDGE, DUBLIN 4

Phone: | See Cover Letter Email: See Cover Letter

~ Mobile: | See Cover Letter Fax: See Cover Letter

Fees
Fees must be received by the closing date for receipt of | Amount Tick
appeals
Appeal by licence applicant €380.92 v

Appeal by any other individual or organisation €152.37
Request for an Oral Hearing * (fee payable in addition to appeal fee) €76.18 v

* In the event that the Board decides not to hold an Oral Hearing the fee will not be refunded.
(Cheques Payable to the Aquaculture Licences Appeals Board in accordance with the
Aquaculture Licensing Appeals (Fees) Regulations, 1998 (S.1. No. 449 of 1998))
Electronic Funds Transfer Details | IBAN: BIC: AIBKIEZ2D
IEB9AIBK93104704051067

Subject Matter of the Appeal

Decision of the Minister for Agriculture, Food and the Marine in the matter of an Application under Section 10 of
~the Fisheries (Amendment) Act 1997 (the "Act") and Foreshore Act 1933 for authorisation for the bottom

cultivation of mussels on the foreshore on a 12.2 ha site (T03/047A) (the "Site") in Wexford Harbour, Co.
Wexford.

Site Reference Number:- T03/047A

(as allocated by the Department of Agriculture, Food and the
Marine)

Appellant's particular interest in the outcome of the appeal:

Loch Garman Harbour Mussels Limited (the "Appellant") has, both by itself and its predecessors in title, been
active in the bottom cultivation of mussels at the Site for several years. It would be severely adversely affected
by the Minister for Agriculture, Food and the Marine's (the "Minister") decision to vary the licence sought (the
"Decision") by reducing the footprint of the Site from 12.2 ha to 8.13 ha.

AQUACULTURE LICENCES
APPEALS BOARD

! 16 0CT 2019

RECEIVED




Outline the grounds of appeal (and, if necessary, on additional page(s) give full grounds of the
appeal and the reasons, considerations and arguments on which they are based):

The Appellant considers that the Decision is legally flawed for two over-riding reasons:

(1) The Minister has committed serious errors in his assessment of the relevant criteria under Section 61 of

the Act.

(2) The Minister has breached fundamental principles of public/administrative law in the Decision, both in
terms of its substance and the procedure whereby it was reached.

Further details are included in the Submission.

Signed by appellant:

Date:16 October 2019

Julien Barbé, Director

Please note that this form will only be accepted by
REGISTERED POST or handed in to the ALAB offices

Fees must be received by the closing date for receipt of appeals

This notice should be completed under each heading and duly signed by the appellant and be
accompanied by such documents, particulars or information relating to the appeal as the appellant
considers necessary or appropriate and specifies in the Notice.

DATA PROTECTION - the data collected for this purpose will be held by ALAB only as long as there is a business need

to do so and may include publication on the ALAB website




Extracts from Act

40.—(1) A person aggrieved by a decision of the Minister on an application for an aquaculture
licence or by the revocation or amendment of an aquaculture licence may, before the expiration of
a period of one month beginning on the date of publication in accordance with this Act of that
decision, or the notification to the person of the revocation or amendment, appeal to the Board
against the decision, revocation or amendment, by serving on the Board a notice of appeal.

(2) A notice of appeal shall be served—
(a) by sending it by registered post to the Board,

(b) by leaving it at the office of the Board, during normal office hours, with a person who is
apparently an employee of the Board, or

'(c) by such other means as may be prescribed.

(3) The Board shall not consider an appeal notice of which is received by it later than the
expiration of the period referred to in subsection (1)

41.—(1) For an appeal under section 40 to be valid, the notice of appeal shall—
(a) be in writing,

(b) state the name and address of the appellant,

(c) state the subject matter of the appeal,

(d) state the appellant’s particular interest in the outcome of the appeal,

(e) state in full the grounds of the appeal and the reasons, considerations and arguments on
w~hich they are based, and

(f) be accompanied by such fee, if any, as may be payable in respect of such an appeal in
accordance with regulations under section 63, and

shall be accompanied by such documents, particulars or other information relating to the appeal
as the appellant considers necessary or appropriate.




2 Grand Canal Square, Dublin 2, Do2 A342, Ireland
T.+3531639 5000 | info@williamfry.com

WILLIAM FRY

Our Ref 026536.0001.CKL
16 October 2019
By Hand

The Aquaculture Licences Appeals Board (ALAB)
Kilminchy Court

Dublin Road

Portlaoise

Co Laois

R32 DTW5

Our Client: Loch Garman Harbour Mussels Limited
Dear Sirs

We enclose five notices of appeal (the "Appeals”) on behalf of our client, under Section 40(1) of the Fisheries
(Amendment) Act 1997 (the "Act"). Please also find attached to this letter proof of payment of the relevant fees to
ALAB.

The Appeals are against five separate determinations of aquaculture/foreshore licensing applications (the
"Decisions") by the Minister for Food, Agriculture and the Marine (the "Minister") in September 2019. The
Decisions relate to ihe following sites in Wexford Harbour: T03/047A; T03/047B; T03/047C, T03/083A; and
TO3/085A.

On behalf of our client, we submitted requests for information under the Freedom of Information Act 2014 ("FOI")
and requests for environmental information under the European Communities (Access to Information on the
Environment) Regulations 2007 to 2018 ("AIE") to a number of relevant public bodies on 8 October 2019 in
connection with the Decisions. Notwithstanding that the FOI/AIE requests were made promptly following the
notification of the Decisions, given the statutory one-month deadline for appealing a decision of the Minister to ALAB
under Section 40(1) of the Act, our client has had to bring the Appeals before receipt of any responses to those
requests.

Our client expressly reserves the right to make any and all further submissions to ALAB it deems necessary or
appropriate, including any submissions relating to information obtained from responses received to those FOI/AIE
requests.

The enclosed Appeals (and the annexes thereto) contain commercially sensitive information. For the purposes of
Section 36 of the Freedom of Information Act 2014 and Section 30 of the Act, this information should not be
disclosed to any persons except for the relevant officials of ALAB on a strictly "need to know" basis.

Please direct any correspondence in relation to the Appeals to:

Cormac Little Eoin O'Cuilleanain

Yours faithfully

L\/:l{/(ﬁ.,, : r

™~
William Fry )

WF-25218269-1
DUBLIN CORK LONDON NEW YORK SANFRANCISCO ' SILICCMN VALLEY



To:

APPEAL UNDER SECTION 40(1) OF THE FISHERIES (AMENDMENT) ACT 1997
SUBMISSION BY LOCH GARMAN HARBOUR MUSSELS LIMITED (T03/047A)

16 OCTOBER 2019

The Aquaculture Licences Appeals Board
Kilminchy Court
Dublin Road
Portlaoise
_ Co. Laois
( IR32 DTW5

Appellant:

Loch Garman Harbour Mussels Limited
84 Northumberland Road
Balisbridge

Dublin 4

Agent for Appellant:

William Fry
2 Grand Canal Square

Dublin 2

D02 A342

Appeal Against: Decision of the Minister for Agriculture, Food and the Marine
Determination Reference: T03/047A
Applicant: Appellant

C Date and Place of Publication of Notice of Decision: 17 September 2019 in the Wexford People

Summary

1.

This is an appeal against a decision by the Minister for Agriculture, Food and the Marine (the "Minister") to grant
a variation of the aquaculture licence for the bottom cultivation of mussels on the foreshore at site (T03/047A)
(the "Site") in Wexford Harbour, Co. Wexford (the "Decision") to the Appellant. In the Decision, the Minister
cites several positive impacts of the aquaculture activities carried out at the Site. Notwithstanding this, the
Minister has decided to reduce the Appellant's licensed area from 12.2 ha to 8.13 ha, with potentially
devastating impacts on the Appellant's business. Please see the Decision at Annex 1.

As outlined in further detail below, the Decision is vitiated by a number of serious flaws. Firstly, the Minister has
committed serious errors in his assessment of the relevant criteria under Section 61 of the Fisheries
(Amendment) Act 1997 (the "Act"). Secondly, the Minister has breached fundamental principles of

public/administrative law in reaching the Decision, both in terms of its substance and the procedure whereby it
4



.

was reached. This appeal is supported by a repart on mussel cultivation activities in Wexford Harbour dated 16
October 2019 by Aquafact, an environmental consultancy specialising in marine environments (the "Aquafact
Report"). Please see the Aquafact Report at Annex 2.

The Aquaculture Licences Appeals Board ("ALAB") will also have received the Appellant's appeals against the
Minister's decisions to vary the Appellant's licences in adjacent sites (the "Associated Decisions" and the
"Associated Appeals", respectively).

By the present appeal, the Appellant respectfully requests ALAB to exercise its power under Section 40{4)(c) of
the Act to substitute its decision on the Appellant's licence application by granting the Appellant a licence over
the entire portion of the Site of which it has hitherto carried on aquaculture activities, and in respect of which it
has applied for a licence (the "Total Area"). In the alternative, the Appellant respectfully requests ALAB, under
Section 40(4)(b) of the Act, to determine the Appellant's licence application as if it had been made to ALAB in
the first instance, by similarly granting a licence over the Total Area.

Separately, for ease of administration and given the commonality of facts and issues arising, the Appellant
requests ALAB, exercising its discretion under Section 42 of the Act, to join the present appeal with the
Associated Appeals, including for the purpose of an oral hearing.

The Appellant

10.

(15 B

The Appellant was incorporated in 2006, for the purpose of acquiring mussel-growing sites in Wexford Harbour,
previously operated by a local business man, Mr Billy Gaynar.

The sites had been farmed for many years prior to the introduction of the statutory licensing regime. The
Appellant is a wholly-owned subsidiary of Hibernian Mussel Holdings Limited, which in turn is 100% owned by
Barbé Holding BV, a Dutch company. Barbé Holding BV is owned by the Barbé family who have over 100
years' experience of mussel farming in Yerseke, Netherlands. The Barbé family controls the Barbé Group, an
international mussel producer trading under the Aquamossel brand. All of the Appellant's produce is exported to
the Netherlands, where it is processed in the Barbé Group's factory.

At its Wexford Harbour operations, the Appellant employs three people full-time to work on its boats, and also
employs Billy Gaynor in an administrative function. The company's average annual turnover is approximately
EUR 700,000.

The Appellant has three sites under licence at Wexford Harbour.
The Appellant is appealing the recent Ministerial decision in respect of each of these licences.

For further information see http://www.aguamossel.nl/EN/home-en.html
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A

Licence Application Process

12,

13.

14,

15.

16.

The Appellant's previous licences, which were granted in 2002, were due to expire in 2012. On 28 August 2011,
the Appellant applied to the Department of Agriculture, Food and the Marine (the "DAFM") for renewal of its
licences. (Whereas, previously, the Appellant had one licence covering all its sites, the Minister decided during
the 2000s to separate each licence into several sites, with one licence per site.)

Following its application for a licence renewal, the Appellant received no further correspondence from the DAFM
until June 2018, when a public notice was published in the Wexford People listing all the relevant licence
applications (including the Appellant's) and requesting submissions on those Applications within one month.
The Marine Institute, the Inland Fisheries Institute, Wexford County Council and the Department of Heritage and
the Gaeltacht (now the Department of Culture, Heritage and the Gaeltacht) each made submissions, of which
the Appellant received copies from the DAFM on or about 15 October 2018. The Appellant submitted a
response to those submissions to the DAFM on or about 29 October 2018.

During the consultation process, the Minister/DAFM gave no indication that he intended or was considering
huge cuts to the areas under licence. Likewise, during and after consultation, there was no engagement with
the Appellant regarding boundaries.

In 2018, the DAFM requested the Appellant to provide access routes to its sites. However, no changes to the
licences were implied. The Appellant received no further communication from the DAFM until September 2019,
when the Decision and the Associated Decisions were published. In fact, the Appellant learned of the Decision
in the 17 September 2019 edition of the Wexford People before it received any official correspondence from the
DAFM. (See Annex 3).

It is disappointing and of serious concern that the Minister failed to respond to the Appellant's licence
application, or even raise any queries or requests for further information, for a period of over six years. When
the DAFM/Minister did finally engage (albeit to a limited extent), the Appellant responded promptly. However,
the DAFM/Minister again failed to communicate with the Appellant until the Decision was taken some eleven
months later.

Substantive Grounds of Appeal

17.

18.

The Appellant's substantive grounds of appeal are, first, by reference to criteria (a) to (g) as set out in Section 61
of the Act and, second, by reference to fundamental principles of public/administrative law.

The Appellant submitted requests for information under the Freedom of Information Act 2014 ("FOI"), and
requests for environmental information under the European Communities (Access to Information on the
Environment) Regulations 2007 to 2018 ("AIE"), in each case requesting information/environmental information
relevant to the Decision, to various relevant public bodies on 8 October 2019. Notwithstanding that the FOI/AIE
requests were made promptly following the notification of the Decision, given the statutory one-month deadline
for appealing a decision of the Minister to ALAB under Section 40(1) of the Act, the Appellant has had to bring

the present appeal before receipt of any responses to those requests. The Appellant therefore reserves the
6



Section 61 of the Act

right to make any and all further submissions to ALAB it deems necessary or appropriate, including any

submissions based on the responses received to those FOI/AIE requests.

18.

20.

Under Sections 61 (a) to (g) of the Act, the Minister, in considering a licence application, and ALAB, in

considering an appeal against a decision of the Minister, must have regard to seven criteria. That section reads

as follows:

"The licensing authority, in considering an application for an aquaculture licence or an appeal against a decision

on an application for a licence or a revocation or amendment of a licence, shall take account, as may be

&
appropriate in the circumstances of the particular case, of—

(a)

(b)

(c)

(d)

(e)

(M

(9)

the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried
on for the activity in question,

other beneficial uses, existing or potential, of the place or waters concerned,

the particufar statutory status, if any, (including the provisions of any development plan, within the
meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the
place or waters,

the likely effects of the proposed aquaculture, revocation or amendment on the economy of the
area in which the aquaculture is or is proposed to be carried on,

the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna, and

the effect or likely effect on the environment generally in the vicinity of the place or water on or in
which that aquaculture is or is proposed to be carried on—

(i) on the foreshore, or

(ii) at any other place, if there is or would be no discharge of trade or sewage effluent within
the meaning of, and requiring a licence under section 4 of the Local Government (Water
Pollution) Act, 1977, and

the effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters."

It is difficult for the Appellant to make meaningful observations on the Minister's eviuation of these criteria, in the

absence of a full statement of reasons for the Decision. While the Decision states that "it is in public interest

(sic) to grant a variation of the licences sought i.e. reducing the footprint of the site", the Minister completely fails

to justify this statement. The Decision, as it relates to the reduced area, is stated in almost entirely positive
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21.

22.

23.

24,

25.

26.

terms, and does not cite any adverse effects of the relevant activity. However, the Minister's apparent belief that
granting a licence over the Total Area would be contrary to the public interest is unexplained. This defect is
addressed more fully below under the heading "failure to give adequate reasons" (see paragraphs 81 to 89).

The Appellant considers that in taking the Decision the Minister erred in law and therefore requests ALAB to
take account of the following submissions in relation to each of the statutory criteria.

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried
on for the activity in question

The Total Area, and the wider Wexford Harbour waters, are undoubtedly suitable for aquaculture and have been
found as such by the Minister. The Wexford County Development Plan 2013 — 2019 (the "County
Development Plan") states as follows: "The [EU Shellfish Waters Directive (2006/113/EC)!, which aims to
protect and improve shellfish waters in order to support shellfish life and growth] requires Member States to
designate waters that need protection in order to support shelffish life and growth... There are four designated
waters relevant to Wexford: Bannow Bay, Wexford Harbour Outer, Wexford Harbour Inner and Waterford
Harbour" (emphasis added).?

The Appellant and its predecessors have farmed mussels in the Total Area/Wexford Harbour since 'time
immemorial’. During that time, the relevant waters have provided an exceptionally fertile ground for the
cultivation of mussels while also supporting many other species of wildlife/sealife. Indeed, the DAFM's own
National Strategic Plan for Sustainable Aquaculture Development 2015 refers to Wexford Harbour as one of
Ireland's "5 major production areas for bottom mussel".

In mainland Europe, Wexford mussels enjoy a stellar reputation and attract a premium price. Geographic
factors help to make the area especially well-suited to mussel farming. In particular, the shape of the seabed in
the Harbour protects mussels from high seas, thereby minimising mortality. Wexford Harbour is sheltered from
almost all sides against storms. It is only open to easterly winds — however, the sandbanks in the mouth of the
Harbour provide protection against these. Mussels generally thrive in areas where salt and fresh water meet.
The tides ensure that nutrients from both the Irish Sea and the River Slaney mix well.

The Aquafact Report concludes that Wexford Harbour is entirely suitable for mussel cultivation.

The suitability of the waters for aquaculture is also affirmed by the Minister in the Decision, where he states, at
paragraph (a), that "scientific advice is to the effect that the waters are suitable". This conclusion applies equally
to the Total Area as to the reduced area over which the Minister now proposes to grant a licence. There is,
therefore, no reason for the Minister to reduce the total licensed area based on criterion (a).

(b) other beneficial uses, existing or potential, of the place or waters concerned

' As implemented into national law by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S| No 268 of 2006) (as amended by S|
No 55 of 2009 and S| No 464 of 2008).

2 See page 115, available at https://www.wexfordcoco ie/sites/default/files/content/Plannina/WexCoPlan13-19/VolumeB.pdf.

3See https://www.agriculture.gov.le/media/migration/seafood/marineagenciesandprogrammes/nspa/NationalStrategicPlanSusAquaDevel181215.pdf at

page 30.
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27.

28.

(2.

30.

31,

32.

The Aquafact Report finds that the only other actual use of Wexford Harbour is for boating and that activity may
be pursued notwithstanding the presence of mussel farms. For the purposes of mussel cultivation, other than
mussels living on the seabed, there is little or no infrastructure in place on the seabed or emerging therefrom
creating any visual or other impediments for other activities by the practice of bottom mussel cultivation.

The Minister was therefore correct to state, at paragraph (b), that "public access to recreational and other
activities is already accommodated by this project”, and at paragraph (g) that "there are no issues regarding
visual impact as the site to be utilised is for boftom culture". This conclusion applies equally to the Total Area as
to the reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason for
the Minister to reduce the total licensed area based on criterion (b).

(c) the particular statutory status, if any, (including the provisions of any development plan, within
the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the
place or waters

The Appellant acknowledges and indeed relies upon the fact that the relevant waters are in a special area of
conservation ("SAC") (or 'Natura 2000’ site). The importance of mussel cultivation to the Site and the support
of the listed habitats and species therein, is not in dispute. Indeed, this has been specifically recognised in the
Decision (see paragraph (j)). In addition, the symbiotic importance of the relevant waters to mussel farming is
recognised in the relevant local development plans.

The Aquafact Report concludes that the dynamic nature of the water flows in Wexford Harbour would mask any
negative impact of mussel dredging.

As noted above, the County Development Plan states as follows: "The [EU Shellfish Waters Directive
(2006/113/EC)5, which aims to protect and improve shellfish waters in order to support shellfish life and growth]
requires Member States to designate waters that need protection in order to support shelifish life and growth...
There are four designated waters relevant to Wexford: Bannow Bay, Wexford Harbour Outer, Wexford Harbour
Inner and Waterford Harbour" (emphasis added).

The Wexford Town & Environs Development Plan 2009-2015 (which was extended until 2019)¢ refers to the
Wexford Wildfowl Reserve (the "Reserve") which is situated to the north-east of Wexford Harbour. This
document states that "the overall aim of the Council will be to promote a reasonable balance between
conservation measures and development measures in the interests of promoting the orderly and sustainable
development of Wexford Town" (emphasis added).”

* Regulation 3 of the European Communities (Conservation of Wild Birds (Wexford Harbour and Slobs Special Protection Area 004076)) Regulations
2012 (as amended) (S| No. 194/2012). Natura 2000 is a network of nature protection areas in the EU. This consists of SACs and special protection
areas or SPAs under the EU's Habitats and Birds Directives,

® As implemented in Ireland by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S.| No 268 of 2006) (as amended by SI No
55 of 2009 and S| No 464 of 2009).

f https:fiwww.wexfordcoco.le/plannina/development-plans-and-local-area-plans/current-plans/wexford-town-and-environs-development

T See page 78, avallable at https://www.wexfordcoco.ie/sites/default/files/content/Planning/ Wexford TownPlan09-
14/WexTown%26EnvsDevPlan2003Ch7-9.pdf
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33.

34.

35.

36.

37.

38.

The maintenance of the status quo, i.e., granting the Appellant a licence over the Total Area, poses no threat to
the maintenance of a reasonable balance between the conservation of the Reserve located to the north-east of
the Site and the long-standing mussel cultivation activities in Wexford Harbour, which contribute positively to

Wexford's economy and reputation.

At paragraph (i) of the Decision, the Minister states that "the Licensing Authority's Conclusion Statement
(available on the Department's website) outlines how aquaculture activities in these SAC’'s/SPA's [sic], including

this reconfigured site, are being licensed and managed so as not to significantly and adversely affect the
integrity of the Slaney River Valley SAC , the Raven Point Nature Reserve SAC , Wexford Harbour and Slobs
SPA and the Raven SPA". This statement demonstrates an error of judgement on the part of the Minister. As
will be described in further detail in the submissions under sub-section (g), it is not necessary for the Site to be
"reconfigured" in order for the Appellant's aquaculture activities not to affect significantly and adversely the
integrity of the relevant SAC. On the contrary, reducing the Appellant's licensed area may, in fact, lead to
significant and adverse effects.

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the
area in which the aquaculture is or is proposed to be carried on

At paragraph (c) of the Decision, the Minister states that "the proposed development should have a positive
effect on the economy of the local area". The only way in which the Decision could be of benefit to the local
economy is if it were a choice between the reduced licence, per the Decision, and no licence at all. However,
this is not the case. In reality, the "proposed development", in the words of the Decision, will reduce economic
activity. Put simply, the Minister has addressed the wrong question.

The Decision, which proposes to cut the Appellant's hectarage significantly, would have an adverse effect on the
local economy. The Decision will inevitably result in much lower quantities of mussels being farmed and
exported, with devastating effect on the Appellant's turnover, posing a very real threat to the viability of the
Appellant's business. (This will also affect any corporation tax revenues generated by the State from the
Appellant.)

The cessation of the Appellant's mussel farming activities would entail the disposal of fishing fleet in addition to
cuts to employment. These effects will not only impact the Appellant and its employees directly but will also
permeate throughout the wider Wexford economy.

Other than the Appellant and its employees, the economic effects of the Decision will be felt by persons in, at
least, the following categories of activity:

38.1 electrical maintenance, repair and replacement of marine and shore-based plant and equipment;
38.2 mechanical maintenance, repair and replacement of marine and shore-based plant and equipment;
38.3 the fabrication and maintenance of dredges, dredging equipment and other custom-made equipment

used in the industry;
10



39.

40.

41.

38.4 mussel dredgers, which ply a route into and out of Wexford Harbour and have helped maintain access
to the Harbour, Wexford Boat Club and the Wexford Quays for visiting boats and increase confidence
in the navigability of the harbour, despite its sand bars; and

38.5 the haulage sector: at the very least, 50 — 100 lorries per annum come into Wexford to collect mussels
for export. These hauliers must spend money in the Wexford economy which would be lost if the
Appellant reduce its business activities at the Site.

Furthermore, the presence of the mussel fishing industry in Wexford town contributes to the enjoyment of
tourists, who perceive Wexford as still a 'working' fishing location and not yet dominated by commercial
development and idle leisure craft tied up in marinas (the Aquafact Report also notes that the cultivation of
mussels has a positive economic impact.)

The Decision, if upheld, will have severe economic consequences which will exacerbate the problems exporters
in the agri-food sector, such as the Appellant, would already have faced given the looming threat associated
with the UK's planned withdrawal from the EU. Therefore, the Appellant fails to understand why the Minister, at
paragraph (c) of the Decision, concluded that the development, as contemplated in the Decision, "should have a
positive effect on the economy of the local area".

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna

The Aquafact Report underlines the ecological benefit of mussel cultivation in Wexford Harbour. It notes the
long-standing positive contribution of such cultivation to the relevant ecosystem while also emphasising the
control mechanism mussels exert on eutrophication. Finally, mussel beds in Wexford Harbour give rise to
greater biodiversity — this benefit would be lost/greatly reduced by the Decision.

Estuarine area

43.

In reaching the Decision, the Minister appears to have determined that, in estuarine areas, only 15% of the
relevant area should be licensed for mussel farming activities. The effect is to reduce significantly the
Appellant's licensed area. The figure of 15% is referenced in the DAFM's (undated) Appropriate Assessment
Conclusion Statement (the "AACS") for the Wexford Harbour and neighbouring SACs,? which is referenced in
paragraph (j) of the Decision. The figure of 15% appears to be based on a recommendation by the National
Parks & Wildlife Service (the "NPWS") in its 2011 report, "Slaney River Valley SAC (site code: 0781)
Conservation objectives supporting document -marine habitats and species".’

The NPWS's report states as follows: "Significant anthropogenic disturbance may occur with such intensity
and/or frequency as to effectively represent a continuous or ongoing source of disturbance over time and space
(e.g., effluent discharge within a given area). Drawing from the principle outlined in the European Commission’s

B

https://www.agriculture.gov.ie/media/migration/seafood/aguacultureforeshoremanagement/aguaculturelicensing/appropriateassessments/wexford/Concl

usionStatementWexfordHbr110619.pdf
¥ https:/iwww.npws.ie/sites/default/files/publications/pdf/000781 Slaney¥%20River%20Valley%20SAC%20Marine%20Supporting%20Doc_V1.pdf
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44,

45,

_./48.

47.

48.

49.

50.

Article 17 reporting framework that disturbance of greater than 25% of the area of an Annex | habitat represents
unfavourable conservation status, this Department takes the view that licensing of activities likely to cause

continuous disturbance of each community type should not exceed an approximate area of 15%. Thereafter, an

increasingly cautious approach is advocated" (emphasis added).®

The nature of mussel farming activity is crucial, in this context. The Appellant's mussels, as with all other bottom
cultivators of mussels, are located on the seabed. While the amount of time spent physically farming the area is
variable, there is no basis for concluding, as is implicit in the Decision, that the Appellant's activity is continuous
or ongoing and that, consequently, any geographic threshold should apply. (The Aquafact Report contains a
detailed description of the mussel cultivation process).

While the mussels are maturing, the Appellant carries out monthly sampling activities to check for growth or
predation. Sampling involves one passage of the Appellant's vessel over the area where the mussels are lying.
A dredge is towed to take a sample of mussels which, after inspection, is returned to the seabed.

Prior to harvesting, mussels may be shifted from one area to another, more productive, area. This may be done
either to increase meat content or because of predation in the first area. Moving a bed of mussels normally
means the Appellant's vessel is active on a site for seven or eight days over a two-week period. A normal
fishing day during this time involves, at most, three to four hours' fishing.

When the Appellant harvests the mussels for sale, it 'fishes to order. The orders normally require that fishing
takes place on a Monday, Tuesday, Wednesday or Saturday. If market conditions are very good, the Appellant
may fish on all four days; conversely, when things are slow, the Appellant may not fish any of the days. The
Appellant normally fishes for one or two lorry-loads of mussels when harvesting. This activity takes
approximately one hour to catch, so the dredger is out in the Wexford Harbour for under two hours.

Sales of mussels may take place from July right through to the following April. The Appellant only has a certain
amount to harvest in a season, the activity is therefore ‘market-driven’. It may fish over a long time, or the
harvest may be concentrated and carried out in a short space of time. If the Appellant were to fish, say, 40 lorry-
loads in a season, that would mean a maximum of 40 ‘harvesting trips' over nine months. On busy days, it may
fish for two lorry-loads, which would reduce the total number of days 'on site' per year.

The mussels are in Wexford harbour for approximately two years from the time they are re-laid as seed mussels
to when they are harvested for export. For the vast majority of this time, the mussels are simply growing in
nature, and the Appellant's vessel is idle at the quayside.

Therefore, there is no basis for concluding that the Appellant's mussel farming activity is "continuous or ongoing"
or causes "continuous disturbance". Furthermore, there is no effluent discharge other than what the mussels
themselves produce. !

% Page 7.

"'In fact, the Appellant notes that mussels, even without farming, naturally occur in Wexford Harbour.
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51.

52.

53.

54,

On the contrary, mussel farming is of significant benefit to the marine environment, particularly where other
activities are undertaken nearby. The Appellant is fully aware of environmental issues; its products are certified
by the Marine Stewardship Council'®. Lindahl and Kollberg demonstrate that mussel farming is a very effective
method of combatting eutrophication, an environmental hazard caused by nutrient leakage into marine waters
from agriculture, rural living, sewage discharges and other human activities.’®

The Appellant refers to Chapter 11 of the Marine Institute's Report supporting Appropriate Assessment of
Aquaculture in Slaney River Valley SAC (Site Code: 000781) and Raven Point Nature Reserve SAC (Site Code:
000710)," which comprises Annex | to the Marine Institute's Appropriate Assessment Summary Report of
Aquaculture in the Slaney River Valley SAC (Site Code: 000781), Raven Point Nature Reserve SAC (Site Code:
000710) Wexford Harbour and Slobs SPA (site code 004076) and Raven SPA (site code 004019)'5 (the
"MIAA").

In that chapter, the authors note that mussels are historically part of Wexford Harbour's ecosystem and are
considered a component of the mixed sediment community complex. It is also noted that mussels play an
important role against eutrophication of the water in the harbour. The report also highlights the enhancement to
habitat heterogeneity caused by the mussel population.'® Chapter Il concludes as follows:

"In summary, it is our view, based upon the information presented above, that bottom mussel culture, at
current levels, does have a positive role in ecosystem function in terms of nutrient and phytoplankton

mediation as well as provision of habitat. The addition of more mussels to the system (with new

applications) may have additional benefit in terms of reducing effects of eutrophication, and may further

improve status in the outer parts of Wexford Harbour relative to the Lower Slaney waterbody, however,
this remains to be determined/confirmed and is subject to availability of additional seed" (emphasis
added)."”

The clear and uncontroverted evidence is thus that mussel cultivation supports and contributes positively to the
relevant SAC and its conservation objectives. Given the length of time that this activity has been carried on in a
manner that has led to the designation of Wexford Harbour as part of an SAC/SPA and the positive impacts on
its integrity since then, it makes no sense whatsoever to reduce the area in which mussel cultivation occurs. A
fortiori, it makes absolutely no sense to carry out such a drastic reduction which will severely impact on the
economic viability of the activity in question which is such a positive contributor to the harbour as well as to the
local economy.

12 https://www.msc.org/

'3 0Odd Lindahl and Sven Kollberg, "How mussels can imprave coastal water quality”, BioScience Explained, Vol 5 No 1, dated 2008. See here:
hitps://bioenv.qu.sel/digitalAssets/1575/1575640 musseleng.pdf
14

https://www.agaricullure.gov.ie/media/migration/seafood/aquacultureforeshoremanagement/aquaculturelicensing/appropriateassessments/Annex|Wexfor

dHarbourSACsAA270318.pdf
15

hitps:/fwww .agriculture.goy.ie/media/migration/seafood/aquacultureforeshoremanagement/aquaculturelicensina/appropriateassessments/WexfordHarbo

urNaturaSitesAASummary270318.pdf
16 See pages 63 to 67.

" Page 67.
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56.

- 57.

58.

59.

60.

61.

With regard to the assertion (quoted above) that adding more mussels is subject to availability of additional
seed, the Appellant notes that the relevant seed does not need to be fished in the Irish Sea. Several operators
re-lay seed from elsewhere or take seed from half-grown mussels (the Appellant also notes that such
movements of shellfish must be approved by the Marine Institute). Therefore, the additional benefits highlighted
in Annex | to the MIAA are not, in fact, "subject to the availability of additional seed" from Irish waters.

Furthermore, the European Commission's Reporting under Article 17 of the Habitats Directive, Explanatory
Notes and Guidelines for the period 2013-2018 (the "EC Guidelines")'® indicate that devoting as much as 25%
of an SAC to aquaculture is unlikely to affect that SAC's conservation status. In fact, the EC Guidelines do not
necessarily apply a 25% 'limit' to aquaculture activities taking place within an SAC, as the Minister/NPWS seems
to have inferred. The general evaluation matrix at Annex E of the EC Guidelines denotes an SAC's
conservation status as 'Unfavourable — bad' if, inter alia, "more than 25% of the area is unfavourable as regards
its specific structures and functions" (emphasis added). This means that if more than 25% of an SAC is
considered unfavourable, then the entire area has an 'unfavourable' status.

Contrary to the apparent inference of the Minister/NPWS, this does not in any way imply that if more than 25%
of an SAC is licensed to aquaculture, the entire habitat is unfavourable. The NPWS has therefore
misinterpreted the EC Guidelines.

As far as the Appellant is aware, no other EU Member State has interpreted the EC Guidelines in this manner.
It is also worth recalling that mussel farming activities have subsisted for several generations in Wexford
Harbour, with positive environmental effects. Mussel and other shellfish beds are known for providing a habitat
for a large number of species. For example, the Wageningen University & Research, a Dutch third-level
institution, has conducted several studies in the western Wadden Sea, off the northern coast of the Netherlands,
concluding that mussel farming creates a 'hot spot' for biodiversity'®. (See also the Aquafact Report).

However, even assuming that the NPWS's reading of the EC Guidelines is correct (which the Appellant does not
believe to be the case), the Appellant does not understand why (a) the NPWS felt the need to cut this 256%
figure by almost half, to 15% or (b) more pertinently, why the Minister decided to adopt the NPWS's reasoning.

Regarding any disturbance to the population of birds at the Wexford Wildfowl sanctuary, throughout its time
engaged in mussel farming activities in Co. Wexford, the Appellant has been aware of the Reserve, located to
the north-east of the Site. The Appellant understands that, in 2008 or 2009, the NPWS had concerns about the
potential effects of mussel farming on the local population of Greenland white-fronted geese living on the
Reserve.

Infaround 2009, the NPWS undertook a three-day study, whereby it monitored the behaviour of the geese
before, during and after a day on which the Appellant fished for mussels. The Appellant understood at the

'8 European Commission, "Reporting under Article 17 of the Habitats Directive, Explanatory Notes and Guidelines for the period 2013-2018, Final

version

May 2017", avallable here: https:/icircabc.europa.eu/sd/a/3ed9f375-227e-46¢cd-b3dd-1fc59cefcdbd/Doc%20NADEGY%2017-05-

02%20Reporting%20guidelines %20Article%2017%20final%20April%2017.pdf
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https:/fwww.wur.nl/en/Research-Results/Research-Institutes/marine-research/Research/Projects/PRODUS- Sustainable-shellfish-culture/Effects-on-
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relevant time that the NPWS was due to carry out further relevant studies and produce a report demonstrating
its conclusion. However, this report never materialised.

62. Around the same time, Bord lascaigh Mhara ("BIM") hired its own photographer to conduct a similar exercise.
The Appellant understands that BIM's report uncovered minimal effect, if any, on the relevant geese. The
Appellant further understands that BIM has footage, and can produce this at a later stage if requested by ALAB
(e.g., at an oral hearing). In fact, to the Appellant's knowledge, BIM's report showed that the geese in fact
moved closer to the fishing activity when it was being conducted. To the best of the Appellant's knowledge,
despite the findings of BIM's report, the NPWS report made no mention of it.

Coastal area

63. Separately, the Decision cites the AACS, which estimates the extent of intertidal habitat at approximately 1,400
hectares. The Appellant believes that this is a major over-estimate. The Appellant's coastal (i.e., non-estuarine)
mussel beds are not intertidal. The Minister appears to have used erroneous maps to conclude that the relevant
waters are intertidal.

64. The Appellant refers to paragraph 2.16 of Annex Il to the MIAA, where it is stated that "because of the rapidly
changing nature of the mobile sandbanks at the mouth of the harbour, precise definition of tidal zones is
problematic" (emphasis added). At paragraph 2.18, the authors note that "the configuration of sandbanks at the
mouth of the harbour has, however, changed substantially since 2011 [when the satellite images were taken]"
and that "upon ground-truthing undertaken by the GSI, the quality of the data in the inner part of the harbour was
classified as unreliable or of limited reliability, due to high levels of turbidity at the time the image was captured.

Despite these limitations, the GSI bathymetry data has been used for calculating levels of exposure of intertidal
habitat at specified tidal levels" (emphasis added).

65. The MIAA, which the Decision reflects, has clearly acknowledged the deficiencies in the relevant bathymetry
data. Furthermore, paragraph 2.17 refers to Wexford Harbour Chartlets prepared by Brian Coulter. When
viewed, these chartlets clearly show that the Appellant has lost up to one metre of depth on the majority of the
water in Wexford Harbour (where the vast majority of the Appellant's sites (and other sites) are based) due to
the incorrect classification of the sites as intertidal.?°

66. Furthermore, the AACS itself notes the discrepancies between mapping methods. See page 6, where it is
stated that "the extent of intertidal habitat mapped by the GSI method is estimated at approximately 1,400 ha, as
opposed to 1,027 ha, calculated from the OSI maps". The Geological Survey Ireland ("GSI") maps, which
produce satellite-derived bathymetry data and used at page 46 of Annex Il to the MIAA,2' show the relevant
intertidal area. These maps purport to show that the River Slaney is intertidal on spring tides between Wexford
Quay and Ferrybank Quay. This is patently inaccurate. The Appellant knows, from its extensive local
knowledge, that there are two to three metres of water in that area at a low spring tide.

20 hitps://iwexfordharbour.info/iChart/index.html

A Marine Institute Birds Study for Wexford Harbour, the Raven and Rosslare Bay
htips:/iwww.agricullure.gov.ie/media/migration/seafood/aquacultureforeshoremanaagement/aguaculturelicensing/approprialeassessments/Annex!|Wexfor
dSPAsAA270318.pdf
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68.

69.

70.

71.

72.

73.

74.

Moreover, the Appellant understands that the GSI is itself concerned that its own data has been used. Please
see enclosed an e-mail dated 15 October 2019 from the GSI to this effect at Annex 4, where the author states
that the GSI "deemed the results as not satisfactory for any application related to coastal mapping". The
Appellant fails to understand how the Minister could possibly have relied upon the GSI data, when the very
organisation which produced the data has expressly acknowledged their unreliability.

As a mussel-farming enterprise working in the Wexford Harbour on a regular basis over several years, the
Appellant knows that huge areas of its sites which are deemed intertidal are simply not intertidal. Given that the
data are inaccurate in Wexford Quays, an area which should be very easy to assess, the Appellant does not
understand why they were relied upon for the rest of the harbour. Given the potentially enormous
consequences of the Decision its business, the Appellant finds it extremely concerning that the bathymetry
analysis, upon which the Decision is largely based, is inaccurate and incorrect.

The Aquafact Report concludes the relevant environmental effects of mussel cultivation in Wexford Harbour are

generally seen as positive.

In summary, the assessment of criterion (e) in the Decision and in the underlying documentation is based on
flawed science and a flawed interpretation of science. To compound this error, the reasoning in the Decision
cites only positive factors (see paragraphs (f), (h) and (k)). For example, paragraph (f) notes that "shellfish have
a positive role in the ecosystem function in terms of nutrient and phytoplankton mediation". However, again, this
conclusion applies equally to the Total Area as to the reduced area over which the Minister now proposes to
grant a licence.

There is, therefore, no reason to reduce the Total Area based on criterion (e).

(f) the effect or likely effect on the environment generally in the vicinity of the place or water on or in
which that aquaculture is or is proposed to be carried on—

(i) on the foreshore, or

(ii) at any other place, if there is or would be no discharge of trade or sewage effluent
within the meaning of, and requiring a licence under section 4 of the Local
Government (Water Pollution) Act, 1977

The Appellant's activities have no material adverse effects on the environment. No infrastructure is used in
mussel farming. Mussels are not fed and nothing is introduced into the water. Simply put, mussels do not
create pollution.

The Aguafact Report concludes that the ecological effects of mussel cultivation in Wexford Harbour are
generally seen as positive.

At paragraph (j), the Decision cites the recommendations of the AACS and the MIAA as a basis for reducing the
Total Area. However, neither of these documents points to significant effects on the local environment as a
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75.

76.

78.

79.

result of the Appellant's activities. Therefore, there is no reason for the Minister to reduce the Total Area on the
basis of criterion (f).

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters.

The Appellant's activities have no material adverse effects on the man-made environment. Given the historical
activity at the Appellant's sites, both before and after the first licences were issued, the Appellant is virtually
certain that there are no archaeological elements on its sites.

The Appellant understands that an archaeological survey was or is being prepared for Wexford Harbour. As far
as the Appellant is aware, BIM has put this work out to tender and surveys and studies have taken place.
However, the Appellant is not aware of a final report, and understands that this report has not yet been
completed.

That said, archaeological studies were carried out prior to grant of the original licence in 2003. In any event, the
renewal applications should not require new archaeological surveys and, as far as the Appellant is aware, the
applications for new sites are the only ones of relevance to the BIM-commissioned survey.

The Aquafact Report finds no predicted impacts on the man-made environment or its heritage value.

The Minister was therefore correct to state, at paragraph (e), that "there are no effects anticipated on the man-
made environment heritage of value in the area". This conclusion applies equally to the Total Area as to the
reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason to reduce
the total licensed area based on criterion (g).

17
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Fundamental Principles of Public/Administrative Law

80.

81.

82.

83.

In addition to his failure to apply/interpret the criteria contained in Section 61 of the Act, the Minister has also
breached fundamental principles of public/administrative?? law in several respects. As a Member of the
Government, the Minister is obliged to follow fundamental public law principles.

(i) Failure to Give Adequate Reasons

The duty to provide reasons is a key principle of administrative law. In Mallak v Minister for Justice, Equality and
Law Reform, the Supreme Court upheld this principle. Fennelly J, for the Court, found that this duty subsists,
even where a public body has absolute discretion in its decision-making, and that "the rule of law requires all
decision-makers to act fairly and rationally, meaning that they must not make decisions without reasons".?

More particularly, public bodies such as the Minister are under a duty to give adequate reasons for their
decisions. In the context of a planning decision, in the High Court case of Mulholland v An Bord Pleanala,®
Kelly J outlined the requirement to give adequate reasons as follows:

"The statement of considerations must therefore be sufficient to:-

(1) give the applicant such information as may be necessary and appropriate for him to consider whether
he has a reasonable chance of succeeding in appealing or judicially reviewing the decision.

(2) arm himself for such hearing or review.

(3) know if the decision maker has directed his mind adequately to the issues which it has considered or

is obliged to consider.
(4) enable the courts to review the decision."*

In a particularly pertinent case, Deerland Construction v Aquaculture Licensing Appeals Board,?® Kelly J quoted
the English case of South Bucks County Council v Porter where Brown LJ stated that the reasons for a decision
"must enable the reader to understand why the matter was decided as it was and what conclusions were
reached on 'the principal important controversial issues', disclosing how any issue of law or fact was resolved" 2’
Kelly J went on to state that "/ do not accept that a pro forma recitation of the matters which are contained in
ALAB's decision amounts to a compliance with its statutory obligation to state its reasons for such decision". He
concluded that an applicant should "know from reading the decision the reasons for it' (emphases added).?

2 |n this appeal, we use the terms "public law" and "administrative law" interchangeably.

2 Mallak v Minister for Justice Equality and Law Reform, [2012] IESC 59, paragraph 43.

24 Mulholland v An Bord Pleandla, [2006] 1 IR 453, paragraphs 464 — 465.

# |t is clear from the judgment of Hedigan J in West Wood Club Limited v An Bord Pleanala and Dublin City Council that, although that case related to a
specific duty to give reasons under the Planning and Development Act 2000, "Kelly J found that the existing jurisprudence regarding what is required for
reasons to be considered as adequate at law continued to apply". See West Wood Club Limited v An Bord Pleanala and Dublin City Council, [2010]
IEHC 16, paragraph 54.

9 Deerland Construction v Aquaculture Licensing Appeals Board, [2009] 1 IR 673.

" South Bucks County Council v Porter, [2004] WLR 1953 at paragraph 36.

28 At page 44.
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85.

86.

87.

88.

89.

The Minister has several statutory powers under the Act and acts a "licensing authority" for the purposes of
Section 7 of this legislation. Under Section 61 of the Act, the Minister is required, as stated above, to have
regard to seven criteria in deciding a licence application. Each criterion entails the study and consideration of
several factors, encompassing economic, ecological and other issues. Therefore, as far as the Appellant is
aware, the Decision is, or at least should be, based on a consideration of a large body of scientific evidence.
Therefore, the Appellant would have expected the Decision to shed at least some light on that consideration, to
show why the Minister reached the Decision.

Instead, the Decision is no more than one page long. The operative part of the Decision, i.e., the portion
purporting to show the reasons for the Decision, contains 12 terse statements. This is no more than a pro forma
recitation of the factors considered in arriving at the Decision. The similarity between the wording of the
Decision and the Associated Decisions (and indeed the wording of decisions addressed to other mussel farmers
in the Wexford Harbour area) is striking. It is not possible for the Appellant to know, from reading the Decision,
the reasons why it was reached, much less to understand the reasons for the Decision on the principal
controversial issues (as required under the principle contained in Deerland Construction). In the language of the
third limb of the extract from Kelly J's Mutholland v An Bord Pleandla judgment (see above), the Decision gives
the Appellant no indication of whether the Minister has directed his mind adequately to the issues which he was

obliged to consider.

Critically, the Minister's rationale, such as it is, simply answers the wrong question. The Decision sets out (albeit
inadequate) reasons for granting a licence for a reduced area. However, it utterly fails to address the true
question, which is why the Minister has not granted the licence for the Total Area, i.e., the area the subject of the
original application. The Appellant expected to see an explanation of the rationale for reducing the area.
However, any such explanation is missing from the Decision, save for an oblique reference to the "reconfigured
site".

For example, reason (c) states that "ftlhe proposed development should have a positive effect on the economy
of the local area". As noted above, the Appellant considers that the "proposed development", as envisaged in
the Decision (i.e., with a huge cut to its licensed area) will in fact have an adverse effect on the local economy.
To compound the fact that the Minister has made a fundamental error of judgement of fact, there is no evidence
in the Decision to support the conclusion that the "proposed development" as envisaged in the Decision will
benefit the local economy.

Furthermore, the letter from the DAFM accompanying the licence fails to provide any information as to why the
Minister reached the Decision.

In summary, the Minister has provided a wholly inadequate set of reasons for the Appellant to be able to
understand why the Decision was reached.

19



90.

-.91.
C

92.

93.

4.

(ii)  Breach of the Right to be Heard

There is a broad duty on Irish public bodies, including the Minister, to give full information to parties such as the
Appellant on a decision adverse to its (i.e., the Appellant's) interests which is in contemplation, and to give such
party the opportunity to make the best possible case. Public bodies are required to inform persons such as the
Appellant of defects in their cases, and to offer them the opportunity to address that difficulty.  In Mishra v
Minister for Justice, Kelly J held that fundamental fairess required that an applicant be given the opportunity to
rebut a presumption of the Minister which was material to his decision to deny a citizenship application. More
generally, The State (McGeough) v Louth County Council held that where a public authority adopts a principle or
policy for deciding on an application, the applicant should be afforded "the opportunity of conforming with or
contesting such a principle or policy".?° Similarly, in a Privy Council case, Mahon v Air New Zealand, it was held
that persons affected by decisions of public authorities (in that case, a tribunal) must have the opportunity to
rebut evidence against them.*°

The Minister was thus required to provide the Appellant, in circumstances such as its application for a licence,
with the opportunity to rebut evidence on which the Minister intended to rely in a decision. Such procedures are
common in other areas of administrative law. To take one example, when the Competition and Consumer
Protection Commission (formerly the Competition Authority) (the "CCPC") is minded to determine that a merger
or acquisition®' will result in a substantial lessening of competition (i.e., to block that merger or acquisition), its
practice (although it is not legally required to do so) is to furnish the parties to the transaction with an
assessment. The purpose of the assessment is to demonstrate the reasons why, in the CCPC's preliminary
view, the merger or acquisition will have an anti-competitive effect and therefore not be in the public interest.
Typically, the CCPC's assessment is based on econometric or other evidence which supports the preliminary
conclusion. Furthermore, parties are given the opportunity to request an oral hearing, at which they are given
the full opportunity to rebut the evidence on which the CCPC proposes to rely.3?

At no stage prior to the Decision being published in the Wexford People, either during the public consultation
process, or after stating its observations, was the Appellant provided with any indication of the Minister's
preliminary or ultimate conclusion.

The Appellant's submission during the consultation process was by way of response to submissions made by
various bodies in October 2018, as described above. The Appellant had no consultation with the Minister or the
DAFM at any stage. In pariicular, the Appellant was not consulted on the proposed cuts or on where new
licensed areas should be located. No reason was given as to why the Minister/DAFM decided the area (i.e., the
shape) and location of the new sites.

The first time the Appellant was made aware of the Decision was on 17 September 2019, when the relevant
noteice appeared in the Wexford People.

2 State (McGeough) v Louth County Council [1973] 107 LITR 13 at 28.

¥ Mahon v Air New Zealand, [1984] A.C. B08.

¥ As defined in Section 16 of the Competition Act 2002 (as amended).

¥ See the CCPC's Mergers and Acquisitions Procedures, available at https:/'www.ccpc.ie/business/wp-content/uploads/sites/3/2018/04/CCPC-Mergers-
Procedures-for-the-review-of-mergers-and-acquisitions.pdf
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The Appellant was very surprised to learn of the Minister's findings, and by the manner in which it did so. As
noted above, the Decision is based on flawed reasons. However, to add insult to injury, the manner by which
the Minister informed the Appellant and the procedures followed during the process, are in clear breach of the
Minister's obligations under public law to provide the Appellant with the opportunity to respond to the Minister's
preliminary conclusions.

(iii)  Failure to Exercise Proportionality/Abuse of Discretionary Powers

In exercising its discretionary powers, a public body must abide by the principle of proportionality.®® |t is also
clear that a public body must not abuse those powers. It is clear from the Wednesbury judgment®* that one of
the ways in which a public authority may abuse its discretionary power is by taking irrelevant factors into account
and/or not taking relevant factors into account.

The NPWS appears to interpret the EC Guidelines as recommending that, at most, 25% of an SAC should be
allocated to activities which may be damaging to the relevant habitat. As stated above, this mis-interprets the
EC Guidelines. All the EC Guidelines say is that if more than 25% of an SAC is considered unfavourable, then
the entire area has an 'unfavourable' status (see above regarding Section 61(e) of the Act). However, even if
the NPWS's interpretation was correct (which the Appellant strongly disputes), in order for the EC Guidelines to
apply in the first place, it must be demonstrated that the activities are, in fact, damaging. As noted above,
Lindahl and Kollberg, amongst others, have demonstrated that mussel farming activities are in fact beneficial to
the marine environment. These benefits include the combatting of eutrophication. (See section 4 of the
Aquafact Report).

Going one step further, again assuming that the NPWS's interpretation of the EC Guidelines is correct, even if
mussel farming could be said to be damaging to the local habitat/marine environment (which the Appellant
strongly disputes), reducing the licensed area to 15% of the SAC is draconian and wholly disproportionate. It is
not clear to the Appellant why such a large reduction is merited. Indeed, this 'cut' appears somewhat arbitrary.
The Appellant acknowledges that the NPWS's view is not binding on the Minister. Nonetheless, the Minister
should have given due consideration to the merits of (a) the NPWS's interpretation of the EC Guidelines and (b)
the NPWS's view that it is appropriate to reduce the licensed area from 25% to 15%. This is particularly true in
circumstances where the evidence for the purported net environmental damage (i.e., damage from the mussel
farming to the local habitat) is, at best, suspect and where mussel farming has been conducted at Wexford
Harbour for several generations while producing environmental and other benefits. Instead, the Minister
appears to have (a) blindly accepted the NPWS's interpretation of the EC Guidelines and (b) given a
disproportionate weight to the NPWS's view, taking an upper limit for aquaculture of 15% of an SAC 'as read',
notwithstanding the substantial evidence that a figure of 25% should be more than acceptable (and that the
actlivity is not environmentally damaging in the first place).

The NPWS's view that the figure of 25% should be reduced to 15% is without scientific basis and appears to
ignore the positive influence that mussel cultivation has had in the Site and in the wider Wexford Harbour over

» Barry v Sentencing Review Group and the Minister for Justice, Equality and Law Reform, [2001] 4 IR 67.
¥ Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 at 230.
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102.
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decades. This reduction will likely bring about a drastic change, the impacts of which are entirely unknown.
There is no suggestion that the proposed reduction could be said beyond reasonable scientific doubt to avoid
adverse significant impacts. On the contrary, reducing the Site could not be said beyond reasonable scientific
doubt not to adversely affect the integrity of the Site/SAC. Mussel cultivation in the area is long-established, and
has been shown to have positive environmental impacts, in contrast with other forms of agquaculture such as fish
farming. The European Commission's comments in this regard apply to aguaculture in general and the positive
impacts of mussel cultivation necessitate a far mare positive appreciation of its role in the biological functioning
and maintaining and enhancement of the conservation objectives and interests in an SAC.

The Minister, based on the NPWS's view, proposes to remove large areas of mussel cultivation. The effects of
this proposed removal have not been scientifically assessed. In circumstances where the mussel cultivation
which subsisted at the Site for centuries led to the designation of the Wexford Harbour area, including the Site,
as an SAC/Natura 2000 site and has continued to support this status since, the removal of mussel cultivation
without scientific assessment should not be permitted.

By analogy, at the Burren SAC, the grazing activity carried out by domestic animals has contributed to and
continues to contribute to that area's conservation objectives by limiting the spread and cover of species that
would otherwise be likely to deprive the listed habitats and species of light and space as well as nutrients. The
drastic reduction of mussel cultivation and the periodic removal of excess nitrogen by the harvesting of same
should not be enforced or compelled as to do so would be to risk a fundamental alteration of the balance within
the SAC.

(iv) Breach of Appellant's Legitimate Expectations

The doctrine of legitimate expectations is a fundamental feature of Irish public/administrative law. In essence,
the doctrine requires a public body such as the Minister honour a commitment as to the procedure(s) it will
follow. The aim of the doctrine is partly to ensure legal certainty with regard to a public bady's performance of its
functions, and to ensure good administration®. In Glencar Exploration plc v Mayo County Council,?® Fennelly J
in the Supreme Court stated the three principles of legitimate expectation. Firstly, a public authority must have
made a promise or representation, express or implied. Secondly, that representation must be addressed to
identifiable group of persons, such that it forms part of the relationship between the authority and those persons.
Thirdly, that representation must create a reasonable (or legitimate) expectation, to the extent that it would be
unjust for the authority to resile from it.

The same approach was adopted by the High Court in Lett & Co v Wexford Borough Council, a case which,
coincidentally, related to a compensation scheme for mussel fishermen in Wexford Harbour who suffered

* See, for example, Attorney General of Hong Kong v Ng Yuen Shiu [1983] 2 AC 629 which endorsed by the High Court in Fakih v Minister for Justice
[1993] 2 IR 406.
*® Glencar Explorations plc v Mayo County Council, [1992] 1 IR 84 at 162 — 163.
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financial losses caused by the operation of a waste water facility. In that case, it was decided that the
representation by the public body must relate to its exercise of a statutory power.*’

104, As documented above, the Appellant applied for its licence to be renewed in 2011. For six years, the Appellant
had received no communication from the Minister or his officials regarding the licence application suggesting
that any adverse finding was being considered. Relations with the Minister were, at all times, positive. There
was thus an implied representation by the Minister that the Appellant would, at the very least, be consulted
upon, and given the right to make submissions on, any proposed decision by the Minister. The Minister failed to
process the Appellant's licence application expeditiously. The Appellant thus continued to farm the relevant
sites for years, with no indication that an adverse decision was being contemplated.

105. The Appellant, together with some of its competitors who are also affected by similar decisions of the Minister
(and have lodged separate appeals), comprise a clearly identifiable group of persons.

106. Finally, the Minister's implied representation gave no indication that there would be any reduction in the licensed
(g / area. At the very least, the Minister never gave any indication that a significant reduction, which poses a serious
threat to the viability of the Appellant's business (and indeed of the other appellants) and their employees, was
contemplated. Therefore, the Appellant (and the other appellants) had formed a legitimate expectation that their

licences would be renewed in full.

107. it is also clear that the Minister's implied representation relates to a statutory function, namely the Minister's
power to grant licences under Section 7 of the Act, in contrast with the facts of Lett & Co cited above.

Non-Exhaustive Nature of Claims

108. In addition to the factors outlined above regarding the Act and fundamental principles of public/administrative
law, the Appellant reserves the right to make further submissions at an oral hearing and/or otherwise based on
constitutional law, under the EU Charter of Fundamental Rights and/or under the European Convention on
Human Rights.

(~ ‘Conclusion

109. In conclusion, the Decision is vitiated by errors of law both in the interpretation of the various criteria established
by Section 61 of the Act and in the failure to follow key principles of administrative law.

110. Therefore, the Appellant requests ALAB to set aside the Decision and grant it the right to continue cultivating
mussels at the Site.

WF-25223850-1

 In that case, the purported payment of compensation was not under a statutory power. Therefore, it was held that no legitimate expectation had been
formed.
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"Determination of Aquaculture/ Foreshore Licensing application — T03/047A

Loch Gorman Mussels Ltd., 84 Northumberland Road, Ballsbridge, Dublin 4, applied for authorisation
for the bottom cultivation of mussels on the foreshore on an 12.2 ha site (T03/047A) in Wexford
Harbour, Co. Wexford.

The Minister for Agriculture, Food and the Marine has determined that it is in public interest to grant
a variation of the licences sought i.e. reducing the footprint of the site from 12.2 ha to 4.0667 ha. In
making his determination the Minister considered those matters which by virtue of the Fisheries
(Amendment) Act 1997, and other relevant legislation, he was required to have regard. Such matters
include any submissions and observations received in accordance with the statutory provisions. The
following are the reasons and considerations for the Minister's determination to grant a variation of
the licence sought: -

a.

Scientific advice is to the effect that the waters are suitable. The site is located in Wexford
Harbour Shellfish Designated Waters. Mussels in these waters currently have a “B”
classification;

This is a renewal application for existing aquaculture activity in Wexford Harbour and public
access to recreational and other activities is already accommodated by this project;

The proposed development should have a positive effect on the economy of the local area;
All issues raised during Public and Statutory consultation phase;
There are no effects anticipated on the man-made environment heritage of value in the area;

Shellfish have a positive role in the ecosystem function in terms of nutrient and
phytoplankton mediation;

There are no issues regarding visual impact as the site to be utilised is for bottom culture;
No significant effects arise regarding wild fisheries;

The site is located within the Slaney River Valley SAC (Site Code: 00781), The Raven Point
Nature Reserve SAC (Sited Code: 00710), Wexford Harbour and Slobs SPA (Site Code: 4076)
and the Raven SPA (Site Code: 4019). An Article 6 Assessment has been carried out in relation
to aquaculture activities in the SAC’s/SPA’s. The Licensing Authority's Conclusion Statement
(available on the Department's website) outlines how agquaculture activities in these
SAC’s/SPA’s, including this reconfigured site, are being licensed and managed so as not to
significantly and adversely affect the integrity of the Slaney River Valley SAC , The Raven
Point Nature Reserve SAC, Wexford Harbour and Slobs SPA and the Raven SPA.

Taking account of the recommendations of the Appropriate Assessment the aquaculture
activity proposed at this (reconfigured) site is consistent with the Conservation Objectives for
the SAC’s/SPA’s;

A licence condition requiring full implementation of the measures set out in the draft Marine
Aquaculture Code of Practice prepared by Invasive Species Ireland;

The updated and enhanced Aquaculture and Foreshore licences contain terms and conditions
which reflect the environmental protection required under EU and National law."
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1. Introduction

AQUAFACT has been retained and instructed to prepare this report by River Bank Mussels Ltd., TL Mussels
Ltd., Loch Garman Harbour Mussels Ltd., Crescent Seafood Ltd., WD Shellfish Ltd. and Fjord Fresh Mussels Ltd.
each of which holds mussel cultivation licences in Wexford Harbour. The Department of Agriculture, Food and
the Marine (DAFM) has recently sought to vary these licences by reducing the foot print of the relevant sites

by ca 66%.

Wexford Harbour lies with the Slaney River Valley Special Area of Conservation (SAC) (site code 00781) and
within the Wexford Harbour and Slobs Special Protection Area (SPA) (site code 004076) and is close to another
SPA, the Raven SPA (site code 004019). These designations make the area a sensitive site in terms of its
conservation status (see National Parks and Wildlife Service (NPWS) 2011a, b). Known as Natura 2000 sites,
they form a network of nature protection areas in the EU. The network consists of both SACs and SPAs under

the Habitats and Bird EU Directives.

AQUAFACT is an environmental consultancy specialising in monitoring and managing resources in marine,
freshwater and terrestrial environments. AQUAFACT ensures a widely based service thanks to its contacts in
the scientific community, its close association with the National University of Ireland, Galway (NUIG), Galway
Mayo Institute of Technology (GMIT), University College Dublin, Trinity College and the expertise of its
scientific staff. Since it was established in 1986, AQUAFACT has provided marine ecological consultancy to a
wide range of clients including the State, semi-State and private sector. It has also carried out several studies

in the Wexford Harbour area.

This report:
1. Outlines AQUAFACT’s experience in Wexford Harbour;
2. Outlines AQUAFACT’s experience with regard to mussel farms;
3. Outlines AQUAFACT’s experience with regard to subtidal benthic surveys;
4. Describes the positive impacts of mussel cultivation on both the sea bed and the water column and

5. Provides an assessment of a suite of criteria listed in the Fisheries (Amendment) Act, 1997.

JN1566
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2. AQUAFACT'’s Relevant Experience.

2.1.Experience in Wexford Harbour

In 2005, AQUAFACT carried out subtidal benthic surveys in Wexford Harbour as part of the EU Water
Framework Directive (WFD) monitoring programme on behalf of both the Marine Institute and the
Environmental Protection Agency (EPA). AQUAFACT was retained by Mott McDonald who were the consulting
engineers for Glanbia in a project relating to the latter's food production facility in Wexford. AQUAFACT was

also part of the Bord lascaigh Mhara-led UISCE project that studied Wexford Habour in depth.

2.2.Experience with mussel farms

AQUAFACT has carried out an extensive range of surveys at mussel farms, particularly in Killary Harbour, Co.
Galway to assess the ecological impacts of mussel cultivation on the water column and the seabed. AQUAFACT
has also carried out similar studies on both oyster farms and salmon farms. During the period between 2000
— 2006, AQUAFACT was appointed as experts to the International Council for the Exploration of the Seas (ICES)
working group on aquaculture. In 2013, 2014, 2017 and 2018/19, AQUAFACT has also carried out assessments

on licence applications on behalf of the Aquaculture Licence Appeals Board (ALAB).

2.3.Experience with Marine Subtidal Surveys

AQUAFACT has extensive experience in the planning, management, execution, analysis and reporting of
biological seabed (benthic) survey work. Some examples of the more recent surveys that have been carried

out for the Marine Institute and NPWS include the following:

e Benthic sampling and analysis of WFD benthic samples from Galway Bay, Kinvara Bay, Camus Bay and

Kilkerrin Bay in 2013/2014 for the Marine Institute;

e Taxonomic elements of WFD benthic samples from Killiney Bay, Waterford Estuary, Roaringwater

Bay, Cork Harbour and Kenmare Bay in 2012 {or the Marine Institute;

e Taxonomic elements of WFD benthic samples from Baltimore, Boyne Estuary, Castletownbere, Clew
Bay, Cromane, Dublin Bay, Gweebara Bay, Inner Kenmare Bay, Killala Bay, Killybegs Harbour,

Kilmakilloge, Northwest Irish Sea, Sligo Bay, Tralee Bay and Youghal in 2012 for the Marine Institute;

= Benthic sampling and analysis of the Codling Bank for the NPWS in July 2012;

é/' AQUAFACT ini1s6s
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Benthic sampling and analysis of the Kish/Bray and Blackwater Banks in February 2012 for NPWS;
e Benthic sampling and analysis at two proposed aquaculture sites in 2012 for the Marine Institute;

e Benthicsampling analysis for the Galway Bay Cable Project in Inner Galway Bay August 2012 on behalf

of the Marine Institute;

e Benthic sampling and analysis of Kenmare Bay, Tralee Bay and the Magharees in 2011 for the Marine

Institute and NPWS;

e Benthic sampling of Killybegs Harbour, Dundalk Bay, Clew Bay, Newport Bay, Westport Bay, Killary
Harbour, Broadhaven Bay and Lough Swilly for the Marine Institute and the EPA in 2011;

s Benthic sampling and analysis of Mulroy Bay, Rutland Bay and Islands, Drumcliff Bay, Sligo Harbour,
Killala/Moy Estuary, Kilkerrin Bay, Mannin Bay, Slyne Head, Kingstown Bay, Shannon Estuary, Hook
Head, Saltee Islands and Carnsore Point in 2010 for the Marine Institute and NPWS and

* Benthic sampling and analysis of Galway Bay, Clew Bay, Donegal Bay, Broadhaven Bay, Blacksod Bay,
Lough Swilly, Wexford Harbour, Bannow Bay and the Blackwater Estuary in 2009 for the Marine
Institute and NPWS.

3. Description of the mussel cultivation process.

The vast majority of seed mussels is sourced off the east coast of Ireland. This is regulated by DAFM. The
range of seed size sourced is 15-40mm but the ideal range is 25-35mm. In general, the seed sourced on the
east coast beds is brought back into the harbour on the same day for re-laying. The opening times of the
seed beds vary and are dependent on when DAFM authorise same. Late summer is normally the seed fishing

period.

Two sites within Wexford Harbour are proposed to be used for seed collection which involves identifying
natural intertidal mussel settlement within the sites and relocating the seed mussels to subtidal areas.

The stocking density of seed within the harbour varies across each producer and is site dependent. At
present the seed stocking density ranges from 10-60 tonnes/hectare with the average around 30 tonnes /ha.
Re-laying of seed mussels from the hold is carried out by water jet through holes in the side of vessel. Once
re-layed, the mussels can take from 12-24 months to reach market size but the average growth period is
around 18 months. However, the timing on the re-lay plot can depend on the stock level from the previous
year, the progression of sales from the previous year’s stock, the progression of sales of the current year's

stock, the market price, demand and the fluctuations of meat yield levels.
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Mussels sold have to be purified and de-gritted as Wexford Harbour outer is classified as B (mussels require
to be depurated in sea water prior to sale), whereas Wexford Inner is classified as C (if for consumption,
mussels must be cooked prior to sale) and mussels from here would have to be moved out into the outer

harbour for finishing to have them classified as B mussels.

During the ongrowing period after re-laying of seed, stock can be fished for starfish and green crab although
not all mussel producers do this. There are two boats fishing for green crab across the harbour on a variety
of sites where they have permission or licence. Starfish are generally confined to the outer sections of the

harbour closer to Raven Point.

Some producers move stock between sites e.g. they may have ground that is good for finishing (maximising
(‘ . meat yield) and will seek to finish their stock on such grounds. Cleaning of the sites is normally done through
the action of harvesting. Most mussel harvesting is carried out from September to April with many operators
finished by the end of December. Some harvesting can be carried out during the summer months but this
depends on the market. The slack time is normally February to June. During this time monthly sampling
occurs to track stock quality. However, during the harvesting period, sites would be checked more
frequently and this varies considerably among the producers and is probably dependent on the quantity of

stock the producer normally exports.

During the harvesting season, access varies from 1 to 6 times per week. Access to sites usually happens
between half flood to half ebb where the tidal restriction is 3 hrs either side of high tide and for some sites,

the restriction is greater (1.5 hours before and after high tide).

During harvesting and re-laying, the dredgers move slowly over the site with the dredges trailing about 30
meters behind the vessel which when full, are winched in and the contents emptied into the hold. Once in
the hold, mussels are moved up a conveyor belt through a washer and crabs/starfish are picked off along
with stones/waste. The mussels are then directed by conveyor to one tonne bags hanging in the other part
of the hold. Normally about 20 tonnes are harvested for each transport to the market. Unloading from the
boal is either carried out at the quayside by an onboard crane or using a crane on a lorry onto wooden

pallets which are then loaded into a transport lorry.

It should be noted also that dredging is a temporary disturbance of the sea bed and not a permanent
destruction of the habitat and upturned sea bed will be quickly re-colonised by the same suite of the species

that occur in this habitat.
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4. Ecological services provided by mussel farming in Wexford Harbour.

There are several important ecological aspects of mussel cultivation that should be noted and these are:
1. The historical use of Wexford Harbour for the cultivation of mussels;
2. The eutrophication mitigation benefits arising from mussel cultivation in an area that is known to be
suffering from mild eutrophication and

3. The ecological benefits associated with mussel cultivation.

1. Mussel cultivation in Wexford Harbour.
Mussels have been recorded in the harbour for at least 2 centuries and most likely for a much longer time
period. The former time scale is confirmed by fisheries reports from the 19th century and the longer time
(_ scale, although a presumption, is entirely likely. It is clear, from early records, that mussels would have been

present in the harbour presumably contributing positively to its ecosystem’s functioning.

Within the conservation objectives of the Slaney River Valley SAC (site code 00781, NPWS 2011a, b), no
community type is listed as mussel reefs; however, mussels are considered a component of the Mixed
Sediment Community Complex found in the habitat feature Estuaries (1130) and it is ecologically correct to
include this species within that community type. It is not possible however, to determine the numbers or
extent of mussels currently in the harbour that can be considered as ‘natural’ or that derive aquaculture
practices. AQUAFACT's historical records of this community type i.e. Mixed Sediment Community in Wexford

Harbour show that it has been stable since the first survey was carried out in 2005.

2. The trophic status of the Slaney Estuary.
C " The Slaney River catchment supports extensive areas of agricultural lands from which non-point source run
off feeds into the river. For this reason (and also arising from towns and small villages upstream in the
catchment), the system has been classed as polluted or potentially eutrophic in the last number of cycles

(EPA, 2015) (Table 1 below).

Table 1. Trophic status of Lower Slaney River and Wexford Harbour

(EPA, 2015).

Year Lower Slaney Wexford Harbour
2012-2014 Eutrophic Intermediate
2010-2012 Potentially Eutrophic | Potentially Eutrophic
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2007-2009 Eutrophic Unpolluted

2001-2005 Eutrophic Intermediate

Bivalves, such as mussels, are suspension feeders and feed at the lowest trophic level, influencing the
nutrient and organic interaction between the water column and the sea bed. They harvest phytoplankton
and organically enriched particles. In linking these two systems, bivalves play an important role in the
consumption and movement of energy within marine systems. The ability to control/mediate excess
phytoplankton is an important ability of bivalves. Many papers have concluded that bivalves have the ability
to control i.e. reduce, phytoplankton abundance in shallow water systems (Dame, 2013;Gallardi 2014;

Filgueira et al. 2015; Petersen et al., 2015).

For these reasons, grazing by mussels of phytoplankton and organic matter in the Slaney River Valley SAC is
an important control mechanism for eutrophication in the system and by reducing numbers of

mussels/production areas, this system will become even more eutrophic.

3. Habitats provided by shellfish communities.
Shellfish communities are known to provide important structure and enhance habitat heterogeneity in
marine systems (Walles et al., 2015). The shells themselves provide an attachment location for both epiflora
and epifaunal while the interstices provide refugia for mobile species. (Another role the shells play is in the

sequestration of carbon).

For these reasons, the mussel beds in the Slaney River Valley SAC give rise to greater biodiversity in the

system and if numbers of mussels/production areas are reduced, the system will become less biodiverse.

Based upon the information presented in Sections 1, 2 and 3, bottom mussel culture at current levels in
Wexford Harbour has a positive role in ecosystem functioning in terms of:

1. Nutrient, phytoplankton and organic carbon sequestration

2. Provision of habitat for other marine flora and fauna and

3. Food resources for “Qualifying Interest” species of the SAC and “Species of Qualifying Interest” for

the SPA.
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5. Assessment of criteria listed in the Fisheries (Amendment) Act 1997.

AQUAFACT was also asked to consider and comment on the 7 following criteria as listed in Section 61 of the
Fisheries (Amendment) Act 1997:
61.The licensing authority, in considering an application for an aquaculture licence or an appeal against
o decision on an application for a licence or a revocation or amendment of a licence, shall take account,

as may be appropriate in the circumstances of the particular case, of

a. The suitability of the place or waters at or in which the aquaculture is or is proposed to be carried on
for the activity in question,

b. Other beneficial uses, existing or potential, of the place or waters concerned,

c. The particular statutory status, if any, (including the provisions of any development plan, within the
meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the place
or waters,

d. The likely effects of the proposed aquaculture, revocation or amendment on the economy of the area
in which the aquaculture is or is proposed to be carried on,

e. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna, and

f. The effect or likely effect on the environment generally in the vicinity of the place or water on or in
which that aquaculture is or is proposed to be carried on the foreshore, or at any other place, if there
is or would be no discharge of trade or sewage effluent within the meaning of, and requiring a licence
under section 4 of the Local Government (Water Pollution) Act, 1977, and

g. The effect or likely effect on the man-made environment of heritage value in the vicinity of the place

or waters.

1. The suitability of the place or waters at or in which the aquaculture is or is proposed to be
carried on for the activity in question.
The inner sections of Wexford Harbour is an entirely suitable place to carry out mussel cultivation

is it is relatively sheltered and shallow.

2. Other beneficial uses, existing or potential, of the place or waters concerned.
The only other use of Wexford Harbour is for boating but the two activities are not mutually

exclusive,
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3. The particular statutory status, if any, (including the provisions of any development plan, within
the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of
the place or waters.

As noted in the Introduction, two Natura 2000 sites (an SAC and an SPA) are present within Wexford
Harbour and the NPWS has drawn up a suite of conservation objectives for both these sites that
need to be complied with. The conservation objectives of the SAC are the more relevant to mussel
farming in the harbour as sea floor communities are listed as a Qualifying Interest (Ql) for the area
and the action of dredging for harvesting the stock could be seen as having a negative impact on
the conservation status of the SAC. However, as has been described above, Wexford Harbour is
naturally a highly dynamic area with aperiodic changes freshwater flows and associated variations
in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations

would mask any impacts associated with mussel dredging.

4. The likely effects of the proposed aquaculture, revocation or amendment on the economy of
the area in which the aquaculture is or is proposed to be carried on.
The economic impact on the general area is seen as positive as the cultivation process provides

employment for local people.

5. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries,
natural habitats and flora and fauna.
As noted above, the ecological effects of mussel cultivation generally are seen as positive in Wexford

Harbour.

6. The effect or likely effect on the environment generally in the vicinity of the place or water on
or in which that aquaculture is or is proposed to be carried on the foreshore, or at any other
place, if there is or would be no discharge of trade or sewage effluent within the meaning of,
and requiring a licence under section 4 of the Local Government (Water Pollution) Act, 1977.

As noted above, the ecological effects of mussel cultivation are seen as positive in Wexford Harbour.

7. The effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters.

No impacts are predicted on the man-made environment or its heritage value.
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6. Conclusion

Mussel cultivation has been on-going in Wexford Harbour certainly for many decades and probably longer.
As for all estuaries, the location is highly dynamic with short term and seasonal changes in flow rates,
salinities, suspended solids and nutrient loadings and wave climate conditions. In addition, the catchment
area of the River Slaney is highly agriculturally developed and also has a number of medium sized towns e.g.
Bunclody and Enniscorthy all of which add nutrient loads to the river. This give rise to eutrophic conditions
in the estuary. As mussels are suspension feeders and feed at the lowest trophic level they play an
important role in regulating nutrient levels in the water column as they harvest phytoplankton and
organically enriched particles. For these reasons, it is highly likely that grazing by mussels of phytoplankton
and organic matter in the Slaney River Valley SAC is likely to be an important control mechanism of
eutrophication in the system and by reducing numbers of mussels/production areas, the system will become

even more eutrophic.

Shellfish communities provide important structure and enhance habitat heterogeneity in marine systems
and the shells themselves provide an attachment location for both epiflora and epifaunal while the
interstices provide refugia for mobile species. For these reasons, it is highly likely that the mussel beds in the
Slaney River Valley SAC give rise to greater biodiversity in the system and if numbers of mussels/production

areas are reduced, the system will become less biodiverse.

The main impact of bottom cultivation of mussels relates to the harvesting operation where dredges are used
to collect the adult shellfish for sale to market. It should be noted that dredging is a temporary disturbance of
the sea bed and not a permanent destruction of the habitat and that upturned sediments turned up by the
C ' dredging activity will be quickly re-colonised by the same suite of the species that occur in this habitat.

Wexford Harbour is naturally a highly dynamic area with aperiodic changes freshwater flows and associated
variations in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations

would mask any impacts associated with mussel dredging.
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VEXFORD PEOPLE | Tuesday, September 17,2018

SPECIAL NOTIGES

BOOK KEEPER
WANTED

Book Keeper required for a haulage
company near Enniscorthy. Must have
minimum 2 years experlence in a similar role
with strong Microsoft Office skilis. Prior use
of accounting systems preferred. Should
have good crganization, problem solving
skills & the ability to work unsupervised,

If you are Iinterested, please emalil
office.adhi@gmail.com

for further information, or call 085 8637633
between 9am -~ Ipm Monday to Friday.

. @ Co. Woxloid
\ Ecucation Centro
VALY Lo it L (oo
Temporary (Full-Time) Administrator position
avallable at Co. Wexford Education Centre
Typlcal responsibilities of this rola include:
* maintaining diaries and emanging appointments
« preparing and collating reports
* fling
* preparing accounts
* organising mestings
* managing databases
« liaising with relovant organisations and clients
Pleasa forward your CV to Lomraine O'Garman, Director,
Co. Wexford Education Centre, Milehousa Road,
Enniscorthy, Co. Wexford or altermatively email
director@ecwexford.le on or befors
Friday September 20th 2019,
Ca. Wexford Education Centre is an equal opportunities
employer.

FISHERIES [AMENDMENT) ACT, 1997 (NO. 23]
FORESHORE ACT, 1933 (NO. 12) NOTICE OF

FISHERIES (AMENDMENT) ACT, 1997 (NO. 23)
FORESHORE ACT, 1933 (NO. 12 NOTICE OF

DECISION TO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minister for Agriculture, Food and the Maring has
decided to grant Aquacuiture and Foreshore Licences

{with varlations) to T.L. Mussels Ltd, Clonard Business
Park, Whitemill Industrial Estate, Wexford, Co. Weaford,
SITE REFS: TO3/030A2, T03/0300. T03/030E. TO3/D30F.
T03/030/1 {site D) and TBI/097A (ar the bottam cultivaticn
af mussels en sites on the foreshore in Weatord Harbour,
Cao. Wefard,

The reasans for this decision are elaborated on the
Department’s website at: hitofwww agricultue.
govie/sealnod aquaculturelareshoremanagement/
Agquaculturelicensing/quacutturclicencodecistons/

An appeal against the Aquaculture Licence decision may

b mada in writing. within ore month of the date of its
publication, ta THE AQUACULTURE LICENCES APPEALS
BOARD. Kilminchy Court, Portlaoise, Co. Lacis, by
comgleting the Notice of Appeal Application Form available
from the Beard, phone 057 85 31912 e-mail infoalabie
of webita at hitp; fwww 3labie/

A perton may question the validity of the Foreshorn
Licence datermination by way of an application for judiclal
ruview, under Order B4 of the Rules of the Superior Court
(51 No. 15 of 1984). Practical information con the review
mechanism can be obtalned from the Citizens Information
Board at: http:#'wwew citizensinformation e/

winwagriculture,govle G i e [,
W dagriculture_le m‘ﬂlﬁ‘“

DECISION TO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minister fer Agriculture, Feed and the Marine has
decided Lo grant Aquaculiure and Foreshore Licences

{with varlations) ta FIORD FRESH MUSSELS LTD, C/O
O'CALLAGHAN, O'MAHONY CODY & CO. CLONARD
BUSINESS PARK, WHITEMILL IND. ESTATE, WEXFORD,
CO. WEXFORD, REFS: TD3/048A, TO3/0468 AND
T02/044C for the bottom cultivation of mussels on sites on
the foreshere in WEXFORD HARBOUR, Co. Weafard.

Tha reasons for this decision are elaborated on the
Degartment's website at: http://www.agriculture.

gov ie/scafood/aquacuttureloreshorcmanagement /
agquaculturelicensing faguaculturelicencedecisions/

An appeal against the Aguaculture Licenca decision may

ba made In writing, within one month of the date of its
publication, to THE AQUACULTURE LICENCES APPEALS
BOARD, Kiminchy Court, Portiacise. Co. Laois. by
completing the Netice of Appeal Applicatien Form availabie
from the Board, phone D57 84 31912, e-mall info@alablio or
vrehsite at hutp: Ywww alabie/

A perien may question the validity of the Foreshore
Licence determinaticn by way of an application for judicial
review, under Order B4 of the Rules of the Superior Court
(51 No. 15 of 17984). Practical information on tha review
mechanism can be cbtained frem the Citizens Information
Board at: hitp:fwww.citizensinformation.ie/

worrvagsulture.oavis i e
W dagriculture_le mu&ﬁ‘-

Chirnnay Cleaning
www.robertrochedrains.com

Drains
Unblccked

e e g U e

Tel. 087-2130869

. WEXFORD ,
i COMPUTER {3}
SERVICES ¥ °

Providing affordable,
reliable computer support.

All s1pects of computer services covered Including consultation,
repair, upgrade, installation, health check, virus removal
lapicp screen and power jack replacement
FREE PICKUP & RETURN
Call Dermot Lucking on 0B7-3229896

email InfoPwasfordcomputarservicatin
www.wizlordcomputanarsizesle

mcan Transferring the Family
Farm Clinic 2019

Teagasc invite you to their popular series of ‘Transferring the Family
Farm’ clinics designed to enlighten & educate you on the many

details involved in creating an effective plan f fnt

Woodford Dolmen Hotel, Carlow

Thursday, 26 September | 10:30am

Attendance free | Pre-booking is essentis

i

f

1ster your place anline at

“Frdoutnor | || g
Entertainment wtuw.lcagusme/ﬁ:lrm transfer
guids

BNI (Business Network International) Menapia
Chapter Wexfard are holding an Open Evening an
Thursday the 26th of September, fram Spm in

the Ferrycamig Hotel, Wexford, providing Wexford
Businesses to netwerk with successful businesses
with a view to generata more income and build
more contacts in Wexford and surrounding

areas. Business Network Internaticnal (BNI) Is a
membership crganisation for small businesses
whera members network and receive referrals, It is
an International organisation around the world and
has about 120,000 active members.

We have vacancies in professions such as:

Loss Assessor, Health & Safety Consultant, Trades,
Beautician, Make Up Artist, Hair Salon, Interior
Desligner, Office Supplies, Engineer, Window
Manufacturer, Landscape Gardener, Mechanic, Car
Hire, Comp Services, Graphic Designer, Printer,
Security Firm, HR Cansultant, Cleaning Services.
To reglster, please contact

Aoife Caulfield, President On 087-0593918

or emall her: aolfe@caulfieldfinancial.le

CONRADH NA

GAEILGE

Irish Longuoge classas hava re siorted from 11th September,

continuing every Wednesday from B 009 30pm ot the
C.B S. Secondery School Thomas St Wexford

Ta failte reimh chéch All are welcame

For enquires ring Padraig 086-8306530
Bigl Linn

[DP 4 - —-u--mr-w-:«r- g

b e kv iR
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FISHERIES (AMENDMENT] ACT, 1997 (NO. 23)

FORESHORE ACT, 1933 (NO. 12) NOTICE OF
DECISION TO GRANT AQUACULTURE AND
FORESHORE LICENCES.

Tha Minister for Agriculture, Food and the Marlnu han

decided to grant Aquaculture and Foreshore Licences

{with varlations) 1o WWOBD MUSSELS LTD. ROCKFIELD.
COOLCOTS, D. CO. WEXFORD. REFS5: TDJ/QI5A.

T03/03381, T'DJ-'BSBI. T03/035C. TOJ/CISFEGL

TDJ!N!IFI‘-G. TO/CISFRG]. T03/0728, TOI/CF0A foe

Honnrmuueh an glies on the fereshore

lﬂ WEXFQHD MARBOUR. a. Weal,

Tha reasens for this declslon are elaborated on the

DCezariment’s wabsite a: hiter Hwwew agriculturs,

g ie/seatood! tturslorsshoremanagemant/

squacuityrriicen: _wmdﬂllﬁﬁf

An awul against the Aguaculture Licenen detision may

be made In wiiting, within one mmn!md-ll.uufin

Mmm'l’llEAQUACUU'URELI ICES AFPEALS
BOARD, Mv lacise. Co. Lacis, br complcting
of Appedl anilable from the

Dzard. phone 057 BS 31912, e mail infoalab.ig or websile

at hetpfwevew alsb e/

A perton may question the validity of the Foreshore Licence

determination bry way of an application for judicial review,

under Order 04 of the Rules of the Superior Court (S Na. 15

ol 1988). Prmalwmmdmmu\emhwmedm\wun

be obtained

FISHERIES (AMENDMENT] ACT, 1997 (NO.
23) FORESHORE ACT, 1933 (NO. 12) NOTICE
OF REFUSALTO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minister for Agriculture, Food and the Marine has refucwed
1o grant Aquaculture and Foreshore Licences Lo, TL Mussels

Led., Clonard Business Park, Whitemil Industris] Estate,

Wexdford, SITE REF; TOQ/020C for the bettam culthvation

of mussels en 3 site en the foreshore in Wexford Harbour,

Co, Wexford, The reasons for this declsion are claborated on
the Department’s website at www agriculture gov le/seafood/

quacuitureficensing

An appeal against the Aquacuiture Licence decision may

be made in writing, within ene month of the date ef its
publication, to THE AQUACULTURE LICENCES APPEALS
BOARD, Kilminchy Court, Poctlacise, CA.I.'I:il.bywnphmvj
the Notice of Appeal Appiieation Ferm svailable from the

Beard. phone C57 B4 71712, e mail info@alsb e o webste at
httpe fvrwew alsh le/

A person may question the validity of the Foreshare
Licence determination by way of an application for judicial
review, under Order 84 of the Rules of the Superlar Court
(51 No. 15 of 1984}, Practical information on the review
mechanism can be cbiained from the Citizens information

WEXFORD HARDGUA, CO. WEXFORD, The reasons

for thia decision are elaberated on the Department’s websile
at www apricuiture gov.ie/sealood/aquacultunsdicensl

An appeal against the Aquaculture Licence declsion may

be made In writing, within one month of tha date of ity
publication, lnTHE AQUACU!.‘IURE LIEE.NCB APFU.LS
COARD. Court. P Co. Laois, by
mmmuww«mwmw
Beard, phone 057 86 31912, o mul info@alsb e or welnite
athitpFewyyalible/

A persen may question the validity of the Foreshore
Licence determination by way of an applicaticn for judicial
review, under Order 84 of the Rules ef the Superior Court
{51 Na. 15 ef 19841 Practical information on the review
mechanism can ba obtaingd trom the Citizens Information
Doard at: hitpfwww.citizensinformation le/

from the Cltizens Information Board Board at: hitp¥ vvew citizersinformation e/

hatp:Zvewewe citizesinfarmation.e/

wmagrlestiuresovle a P — wrwaoricultury.gurle z':.'w-'*
W sagriculture_ja oy W dagriculture_jo Faod and the M‘-:-m
FISHERIES (AMENDMENT] ACT. 1997 (NO. 23) "f"‘ ,\\sh
FORESHORE ACT, 1933 (NO. 12) NOTICE OF ':;.

REFUSALTO GRANT AQUACULTURE AND '{2

FORESHORE LICENCES.. l‘w

Tha Minister for Agriculture, Food and the Marine has
refised to grant Acuacuiture and Foreshore Licences o Loreto Secondary School,
WEXFORD MUSSELS LTD. ROCKFIELD, COOLCOTS,
CO. WEXFORD, SITE REF: TO3/072A lor the bottam ?Embmk‘fvﬂcglnglﬂumﬂstc‘
cultivation of mustels on 3 wlte on the foreshore in

Telephone: 053-9146162
‘Website: www.loretowexford.com

s e o]

e S

(A muh\d-lmnaﬂpmrﬂmnlmmﬁnmmmldub
o 6th Lawm p
our lnwmllhn-hb)mwmhutlimu
Thuraduy, 28 September 2019 wntd .00 pra oo Frickey, {8 October 2019,
Furto recezved outside of these dutes will be returned i sender.

I.Aﬂrlhllnfﬁml\nwd[-mpnnlh:hnl‘ln!mh-nldaq
e available from the Schoul Secretary and | during netmal
whool hour (813 2m o & 15 pr. Monday 0 Friskiy} and muy aho e
downloaded Born the shools webaite - wiesloretowerfonlom

Hilly 0" Shea,
Principal and Secretary to Doard of Managrment.

FISHERIES ENDM ACT, 1997 (NO. 23)
FORESHORE ACT, 1933 (NO. 12) NOTICE OF
DECISION TO GRANT/ REFUSE AQUACU JLTURE
AND FORESHORE LICENCES.

The Minister for Agriculture, Food snd the Marine has detided
to grant {with variations) or refuse to grant Aquaculture and
Foreshore Licence applications lo the following in the table

below in Weaford Harhour, Co. Wexford:
Reference | Name Species | Declsion
Number
T03/047 | tach Garman Harbowr | Mustols | Grant
(3uites A, | MusselsLid (Battom | Licences
BEC) 24 Northumberlang | Gulturel | twith
TC2/082A | Road, Ballsbridge, variations)
Toa/08sA | Dublin 4
TO/CARA | Nael Scaltan, Mussels | Grant
TON091A | 27 Wilkam Street. (Bartom | Licence
Wtford Tawn witure] | (with
and varlatiom)
Sheila Scallan.
Crosswinds,
Avendala Drive.
Wexford Town

TOUC4? | Riverbank Munaeh Lid, | Mussels | Gant

(5 si1es /o Pricewaterhouse | (Bottom | Licences
ABCO | coopersCommarker, | Culture) | fwith
&CY) Weafard variations)
TCI/077A

TCI0S1 | W.D.Shelthah Ltd. Museely | Grant
[2sites A | i pricewalcrhouse | (Bottem | Licences
&0 Coopers, Cammarker, | €ulture) | fwith

TO/035 Crescent Sealoods Lid. | Mussels | Grant
25ke3E | hois ataghabiske, | (Bottom | Licences

FRO) Currscice, culture) | with
Ca Weaterd varlatiom)
T02/074 | Patrick Swords, Crory | Muasels | Grant
(Znites A Lane, Crottabeg. (Boftom | Lkences
[1:)] Ca. Wexford culture) | {with
and varlationy)
Florente h
Baliyhoe, Lower
Screen. Co. Wexford
T03/020A | Bity & Daniel Musiels | Gant
Gaynor. 19 Hillcrest, | (Bottom | Licences
Mulgannon, culture] | fwith
Co. Weaflord vatlationt)

wiwagdculturegerie a ...,,.....
W tagriculture_le n-n-nm.-

St. Peter's College

A7 Secondary School
D Vedesdey Z4h September 2019
Venue: 5t Peters College eT
Mass celebrated in Ccﬂegeﬂupel at7.30pm.
fallowed by AGM lnuhwlnl
Al Past Puplls wek ged 1o attend
nzfmhmenu served
Fut further Informatlon please cantact Declan Cloney,
Prealdent St Peters College PPU, Tel: 086 BOBBSTS or
David Power PRO SPC PPU, Tek: 087 7871077

BOCGEAN

CABINET MAKER AVAILABLE
For all the small jobs around the house
shelving, Hot Press, Units, Daars,
Skirting Boards, Wardrobes etc..

All interiar paint work
Walls, Ceilings and Woodwork

i 087-2436228 sk

ROTHWELL
BUHTRACT!N G LTD.

Emptjing Seph: Tanks

SUPPLIERS OF
SAND, GRAVEL, | IS eies
ALLTypes | COEIEEETD
OF STONE & | (o T
DECORATIVE

STONE. _ || i

treatment systems
75% grant now available

ENQUIRIES

087-9684393

TEL: 05 9255281 or C87 2532409

T0/078A | Crescent Sesfoods Ltd. | Mussels | Refuse
Mytdus, Baltaghablabe, | (Bottom | Licence

Cumadoe. auturd
Ca. Wesford

Towcean | Bily & Oanlel Mussely | Refuse
Gaynor, 19 Hillcrest. | (Bottom | Licence
Mlgsnnon, culture)
Co. Wexlord

7027091 | MrEugene Duggan, Musich | Refuse
(26tzaA | 141 Debveders Grove, | [Bottom | Licence
GE Cosleetty, Wezford culture)
Town

and

Mr Lyson Duggan,

10 Antelope Road,
Maudintown, Wextord

Town

The reasons for these decisions are ebborated on
the Department's webalte at: hitp-#www.agricullure,
gavie/sastocd/squacyltureforesheremanagement/
An appeal against the Aquacullure Licence decision

be made i writing. within ene month of the date of its
m:bhuum. to THE AQUACULTURE LICENCES APPEALS

(CARD, Kilminchry Court. Portiacise, Ca. Lagis, by
mumm&:dwmrmnmahu
from the Board, phane 057 B4 31912, e-muil inic ie
of weisita at hitzfwww slabie/

A pefson may guestion tha validity of the Foreshora Licence
determination by way of an application for judiclal review.
under Order B4 of the Rules of the Superior Court (51 Na. 15
of 1985). Practical information en the review mechanism can
be ebtained from the Citirens Informatisn Beard 2t
hiepefwvw citirensinformation e/

wyw.agticulture.garle a ‘I;‘:I-
W agriculture Ju [ rrper iy




From Xavier Meatess

Sert Tuesday 15 Cctober 2019 1" 5%

Te Chopin Nicslas % * : =
©r Sean Cullan «<S:

Sun}v:!' +# ve Satellwe denved bathyemry VWexford 2012-Proteus

[isar Nickeias
Thank ycu for your amail

A few points 1o clarity the status of the Satelits Derived Bathymaty, from & exdord (2312- Proteuss

1 Satelite bathymetry data am Veexfurd esteary was a pilut siudy dellvered In 2012 by Protuus b explura the putential of applving such technigues in ksh coastal
areas

2 Afteraunning 2 comparisan with existing terestial Lider \CPV) and mu tibeam bathymetr, GS1) we deemed the results a= nol catisfactury for aoy apphzation
related tc coastal magping

3 As aresull GS! has not raleased that bathymelry data 1o the putés

-l Wa are una.vara that companies ara accessing thase datasats and using them in thelr agplicatons

piease contact G3! if you require any further informatior

Bestrezards.

[ash
Xailer Monteys Sen.or Geolnglss Manne and Coastal Urlt Gevlogical $ -u:.-u Im-la"-.l Eaggars Sush Haddng' -n Road Dublin E‘.N K7x4 laland
T +353 1 678’837 M +353(0)072513587 E

WA= 2% TLO3TCE nin OLutearaindh 40l a-"'| ceny’

’f'h 7"1’ |"Fl'lk 3 1QQI
A dl.nllan oftha Depaﬂmenl ul Communic a'.l..ns Clmala Acﬁﬂn s Er.u.,n:rvn.
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NOTICE OF APPEAL UNDER SECTION 40(1) OF S
FISHERIES (AMENDMENT) ACT 1997 (NO. 23) |

Appeal Form

Please note that this form will only be accepted by
REGISTERED POST or handed in to the ALAB offices

Name of Appellant (block letters) | LOCH GARMAN HARBOUR MUSSELS LIMITED

Address of Appellant 84 NORTHUMBERLAND ROAD, BALLSBRIDGE, DUBLIN 4

Phone: | See Cover Letter Email: See Cover Letter

Mobile: | See Cover Letter Fax: See Cover Letter

Fees

Fees must be received by the closing date for receipt of | Amount Tick
appeals
Appeal by licence applicant €380.92 v
Appeal by any other individual or organisation €1562.37
Request for an Oral Hearing * (fee payable in addition to appeal fee) €76.18 v
* In the event that the Board decides not to hold an Oral Hearing the fee will not be refunded.

(Cheques Payable to the Aquaculture Licences Appeals Board in accordance with the
Aquaculture Licensing Appeals (Fees) Regulations, 1998 (S.I. No. 449 of 1998))

Electronic Funds Transfer Details | IBAN: BIC: AIBKIE2D
IE89AIBKO93104704051067

Subject Matter of the Appeal

~Decision of the Minister for Agriculture, Food and the Marine in the matter of an Application under Section 10 of
~the Fisheries (Amendment) Act 1997 (the "Act") and Foreshore Act 1933 for authorisation for the bottom

cultivation of mussels on the foreshore on a 17.2 ha site (T03/047B) (the "Site") in Wexford Harbour, Co.
Wexford.

Site Reference Number:- T03/047B
(as allocated by the Department of Agriculture, Food and the
Marine)

Appellant’s particular interest in the outcome of the appeal:

Loch Garman Harbour Mussels Limited (the "Appellant”) has, both by itself and its predecessors in title, been
active in the bottom cultivation of mussels at the Site for several years. It would be severely adversely affected
by the Minister for Agriculture, Food and the Marine's (the "Minister") decision to vary the licence sought (the
"Decision") by reducing the footprint of the Site from 17.2 ha to 5.27 ha.

AQUACULTURE LICENCES

APPEALS ROARD

1 16 OCT 2019

RECEIVED




L.

Outline the grounds of appeal (and, if necessary, on additional page(s) give full grounds of the
| appeal and the reasons, considerations and arguments on which they are based):
The Appellant considers that the Decision is legally flawed for two over-riding reasons:

(1) The Minister has committed serious errors in his assessment of the relevant criteria under Section 61 of
the Act.

(2) The Minister has breached fundamental principles of public/administrative law in the Decision, both in
terms of its substance and the procedure whereby it was reached.

Further details are included in the Submission.

Signed by appellant:
Date: 16 October 2019

Julien Barbé, Director

Please note that this form will only be accepted by
REGISTERED POST or handed in to the ALAB offices

Fees must be received by the closing date for receipt of appeals

This notice should be completed under each heading and duly signed by the appellant and be
accompanied by such documents, particulars or information relating to the appeal as the appellant
considers necessary or appropriate and specifies in the Notice.

DATA PROTECTION - the data collected for this purpose will be held by ALAB only as long as there is a business nesd
to do so and may include publication on the ALAB website




Extracts from Act

Fi

40.—(1) A person aggrieved by a decision of the Minister on an application for an aquaculture
licence or by the revocation or amendment of an aquaculture licence may, before the expiration of
a period of one month beginning on the date of publication in accordance with this Act of that
decision, or the notification to the person of the revocation or amendment, appeal to the Board
against the decision, revocation or amendment, by serving on the Board a notice of appeal.

(2) A notice of appeal shall be served—
(a) by sending it by registered post to the Board,

(b) by leaving it at the office of the Board, during normal office hours, with a person who is
apparently an employee of the Board, or

~ (c) by such other means as may be prescribed.

(3) The Board shall not consider an appeal notice of which is received by it later than the
expiration of the period referred to in subsection (1)

41.—(1) For an appeal under section 40 to be valid, the notice of appeal shall—
(a) be in writing,

(b) state the name and address of the appellant,

(c) state the subject matter of the appeal,

(d) state the appellant’s particular interest in the outcome of the appeal,

(e) state in full the grounds of the appeal and the reasons, considerations and arguments on
which they are based, and

(f) be accompanied by such fee, if any, as may be payable in respect of such an appeal in
accordance with regulations under section 63, and

shall be accompanied by such documents, particulars or other information relating to the appeal
as the appellant considers necessary or appropriate.




2 Grand Canal Square, Dublin 2, D02 A342, Ireland
T.+3531639 5000 info@williamfry.com

WILLIAM FRY

Our Ref 026536.0001.CKL
16 October 2019
By Hand

The Aquaculture Licences Appeals Board (ALAB)
Kilminchy Court

Dublin Road

Portlacise

Co Laois

R32 DTW5

Our Client: Loch Garman Harbour Mussels Limited
Dear Sirs

We enclose five notices of appeal (the "Appeals") on behalf of our client, under Section 40(1) of the Fisheries
(Amendment) Act 1997 (the "Act"). Please also find attached to this letter proof of payment of the relevant fees to
ALAB.

The Appeals are against five separate determinations of aquaculture/foreshore licensing applications (the
"Decisions") by the Minister for Food, Agriculture and the Marine (the "Minister") in September 2019. The
Decisions relate to the following sites in Wexford Harbour: T03/047A; T03/047B; T03/047C; T03/083A; and
TO3/085A.

On behalf of our client, we submitted requests for information under the Freedom of Information Act 2014 ("FOI")
and requests for environmental information under the European Communities (Access to Information on the
Environment) Regulations 2007 to 2018 ("AIE") to a number of relevant public bodies on 8 October 2019 in
connection with the Decisions. Notwithstanding that the FOI/AIE requests were made promptly following the
notification of the Decisions, given the statutory one-month deadline for appealing a decision of the Minister to ALAB
under Section 40(1) of the Act, our client has had to bring the Appeals before receipt of any responses to those
requests.

Our client expressly reserves the right to make any and all further submissions to ALAB it deems necessary or
appropriate, including any submissions relating to information obtained from responses received to those FOI/AIE
requests.

The enclosed Appeals (and the annexes thereto) contain commercially sensitive information. For the purposes of
Section 36 of the Freedom of Information Act 2014 and Section 30 of the Act, this information should not be
disclosed to any persons except for the relevant officials of ALAB on a strictly "need to know" basis.

Please direct any correspondence in relation to the Appeals to:

Cormac Little Eoin O'Cuilleanain

Yours faithfully

William Fry 7

WF-25218269-1
DUBLIN CORK LONDON MNEW YORK SANFRANCISCO SILICON VALLEY



To:

APPEAL UNDER SECTION 40(1) OF THE FISHERIES (AMENDMENT) ACT 1997
SUBMISSION BY LOCH GARMAN HARBOUR MUSSELS LIMITED (T03/047B)

16 OCTOBER 2019

The Aquaculture Licences Appeals Board
Kilminchy Court

Dublin Road

Portlacise

Co. Laois
R32 DTWS5

Appellant:

Loch Garman Harbour Mussels Limited
84 Northumberland Road
Ballsbridge

Dublin 4

Agent for Appellant:

William Fry
2 Grand Canal Square

Dublin 2

D02 A342

Appeal Against: Decision of the Minister for Agriculture, Food and the Marine
Determination Reference: T03/047B
Applicant: Appellant

C Date and Place of Publication of Notice of Decision: 17 September 2019 in the Wexford People

Summary

1.

This is an appeal against a decision by the Minister for Agriculture, Food and the Marine (the "Minister") to grant
a variation of the aquaculture licence for the bottom cultivation of mussels on the foreshore at site (T03/047B)
(the "Site") in Wexford Harbour, Co. Wexford (the "Decision") to the Appellant. In the Decision, the Minister
cites several positive impacts of the aquaculture activities carried out at the Site. Notwithstanding this, the
Minister has decided to reduce the Appellant's licensed area from 17.2 ha to 5.27 ha, with potentially
devastating impacts on the Appellant's business. Please see the Decision at Annex 1.

As outlined in further detail below, the Decision is vitiated by a number of serious flaws. Firstly, the Minister has
committed serious errors in his assessment of the relevant criteria under Section 61 of the Fisheries
(Amendment) Act 1997 (the "Act"). Secondly, the Minister has breached fundamental principles of

public/administrative law in reaching the Decision, bath in terms of its substance and the procedure whereby it
4



was reached. This appeal is supported by a report on mussel cultivation activities in Wexford Harbour dated 16
October 2019 by Aquafact, an environmental consultancy specialising in marine environments (the "Aquafact
Report"). Please see the Aquafact Report at Annex 2.

The Aquaculture Licences Appeals Board ("ALAB") will also have received the Appellant's appeals against the
Minister's decisions to vary the Appellant's licences in adjacent sites (the "Associated Decisions" and the
"Associated Appeals", respectively).

By the present appeal, the Appellant respectfully requests ALAB to exercise its power under Section 40(4)(c) of
the Act to substitute its decision on the Appellant's licence application by granting the Appellant a licence over
the entire portion of the Site of which it has hitherto carried on aquaculture activities, and in respect of which it
has applied for a licence (the "Total Area"). In the alternative, the Appellant respectfully requests ALAB, under
Section 40(4)(b) of the Act, to determine the Appellant's licence application as if it had been made to ALAB in
the first instance, by similarly granting a licence over the Total Area.

Separately, for ease of administration and given the commonality of facts and issues arising, the Appellant
requests ALAB, exercising its discretion under Section 42 of the Act, to join the present appeal with the
Associated Appeals, including for the purpose of an oral hearing.

The Appellant

10.

11

The Appellant was incorporated in 2006, for the purpose of acquiring mussel-growing sites in Wexford Harbour,
previously operated by a local business man, Mr Billy Gaynor.

The sites had been farmed for many years prior to the introduction of the statutory licensing regime. The
Appellant is a wholly-owned subsidiary of Hibernian Mussel Holdings Limited, which in turn is 100% owned by
Barbé Holding BV, a Dutch company. Barbé Holding BV is owned by the Barbé family who have over 100
years' experience of mussel farming in Yerseke, Netherlands. The Barbé family controls the Barbé Group, an
international mussel producer trading under the Aquamossel brand. All of the Appellant's produce is exported to
the Netherlands, where it is processed in the Barbé Group's factory.

At its Wexford Harbour operations, the Appellant employs three people full-time to work on its boats, and also
employs Billy Gaynor in an administrative function. The company's average annual turnover is approximately
EUR 700,000.

The Appellant has three sites under licence at Wexford Harbour. The reference numbers of these sites are:
T03/47B; T03/47B; and T03/47C. It has also made new licence applications in respect of sites T03/83A and
TO3/85A.

The Appellant is appealing the recent Ministerial decision in respect of each of these licences.

For further information see http://www.aguamossel.nl/EN/home-en.html|



Licence Application Process

12.

13.

15.

16.

C

Substantive Grounds of Appeal

17.

18.

The Appellant's previous licences, which were granted in 2002, were due to expire in 2012. On 28 August 2011,
the Appellant applied to the Department of Agriculture, Food and the Marine (the "DAFM") for renewal of its
licences. (Whereas, previously, the Appellant had one licence covering all its sites, the Minister decided during
the 2000s to separate each licence into several sites, with one licence per site.)

Following its application for a licence renewal, the Appellant received no further correspondence from the DAFM
until June 2018, when a public notice was published in the Wexford People listing all the relevant licence
applications (including the Appellant's) and requesting submissions on those Applications within one month.
The Marine Institute, the Inland Fisheries Institute, Wexford County Council and the Department of Heritage and
the Gaeltacht (now the Department of Culture, Heritage and the Gaeltacht) each made submissions, of which
the Appellant received copies from the DAFM on or about 15 October 2018. The Appellant submitted a
response to those submissions to the DAFM on or about 29 October 2018.

During the consultation process, the Minister/DAFM gave no indication that he intended or was considering
huge cuts to the areas under licence. Likewise, during and after consultation, there was no engagement with
the Appellant regarding boundaries.

In 2018, the DAFM requested the Appellant to provide access routes to its sites. However, no changes to the
licences were implied. The Appellant received no further communication from the DAFM until September 2019,
when the Decision and the Associated Decisions were published. In fact, the Appellant learned of the Decision
in the 17 September 2013 edition of the Wexford People before it received any official correspondence from the
DAFM. (See Annex 3).

It is disappointing and of serious concern that the Minister failed to respond to the Appellant's licence
application, or even raise any queries or requests for further information, for a period of over six years. When
the DAFM/Minister did finally engage (albeit to a limited extent), the Appellant responded promptly. However,
the DAFM/Minister again failed to communicate with the Appellant until the Decision was taken some eleven
months later.

The Appellant's substantive grounds of appeal are, first, by reference to criteria (a) to (g) as set out in Section 61
of the Act and, second, by reference to fundamental principles of public/administrative law.

The Appellant submitted requests for information under the Freedom of Information Act 2014 ("FOI"), and
requests for environmental information under the European Communities (Access to Information on the
Environment) Regulations 2007 to 2018 ("AIE"), in each case requesting information/environmental information
relevant to the Decision, to various relevant public bodies on 8 October 2019. Notwithstanding that the FOI/AIE
requests were made promptly following the notification of the Decision, given the statutory one-month deadline
for appealing a decision of the Minister to ALAB under Section 40(1) of the Act, the Appellant has had to bring

the present appeal before receipt of any responses to those requests. The Appellant therefore reserves the
6



right to make any and all further submissions to ALAB it deems necessary or appropriate, including any
submissions based on the responses received to those FOI/AIE requests.

Section 61 of the Act

19. Under Sections 61 (a) to (g) of the Act, the Minister, in considering a licence application, and ALAB, in
considering an appeal against a decision of the Minister, must have regard to seven criteria. That section reads
as follows:

"The licensing authority, in considering an application for an aquaculture licence or an appeal against a decision
on an application for a licence or a revocation or amendment of a licence, shall take account, as may be
appropriate in the circumstances of the particular case, of—

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried
on for the activity in question,

(b) other beneficial uses, existing or potential, of the place or waters concerned,

(c) the particufar statutory status, if any, (including the provisions of any development plan, within the
meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the
place or waters,

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the
area in which the aquaculture is or is proposed to be carried on,

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna, and

(f) the effect or likely effect on the environment generally in the vicinity of the place or water on or in
which that aquaculture is or is proposed to be carried on—

(i) on the foreshore, or

(if) at any other place, if there is or would be no discharge of trade or sewage effluent within
the meaning of, and requiring a licence under section 4 of the Local Government (Water
Pollution) Act, 1977, and

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters."

20. It is difficult for the Appellant to make meaningful observations on the Minister's evluation of these criteria, in the
absence of a full statement of reasons for the Decision. While the Decision states that "it is in public interest
(sic) to grant a variation of the licences sought i.e. reducing the footprint of the site", the Minister completely fails
to justify this statement. The Decision, as it relates to the reduced area, is stated in almost entirely positive

7



21.

22,

23.

24,

25.

26.

terms, and does not cite any adverse effects of the relevant activity. However, the Minister's apparent belief that
granting a licence over the Total Area would be contrary to the public interest is unexplained. This defect is
addressed more fully below under the heading "failure to give adequate reasons" (see paragraphs 81 to 89).

The Appellant considers that in taking the Decision the Minister erred in law and therefore requests ALAB to
take account of the following submissions in relation to each of the statutory criteria.

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried
on for the activity in question

The Total Area, and the wider Wexford Harbour waters, are undoubtedly suitable for aquaculture and have been
found as such by the Minister. The Wexford County Development Plan 2013 — 2019 (the "County
Development Plan") states as follows: "The [EU Shelifish Waters Directive (2006/113/EC)', which aims to
protect and improve shellfish waters in order to support shellfish life and growth] requires Member States to
designate waters that need protection in order to support shellfish life and growth... There are four designated
waters relevant to Wexford: Bannow Bay, Wexford Harbour Outer, Wexford Harbour Inner and Waterford
Harbour" (emphasis added).?

The Appellant and its predecessors have farmed mussels in the Total Area/Wexford Harbour since 'time
immemorial'. During that time, the relevant waters have provided an exceptionally fertile ground for the
cultivation of mussels while also supporting many other species of wildlife/sealife. Indeed, the DAFM's own
National Strategic Plan for Sustainable Aquaculture Development 2015 refers to Wexford Harbour as one of
Ireland's "5 major production areas for bottom mussef'.?

In mainland Europe, Wexford mussels enjoy a stellar reputation and attract a premium price. Geographic
factors help to make the area especially well-suited to mussel farming. In particular, the shape of the seabed in
the Harbour protects mussels from high seas, thereby minimising mortality. Wexford Harbour is sheltered from
almost all sides against storms. It is only open to easterly winds — however, the sandbanks in the mouth of the
Harbour provide protection against these. Mussels generally thrive in areas where salt and fresh water meet.
The tides ensure that nutrients from both the Irish Sea and the River Slaney mix well.

The Aquafact Report concludes that Wexford Harbour is entirely suitable for mussel cultivation.

The suitability of the waters for aguaculture is also affirmed by the Minister in the Decision, where he states, at
paragraph (a), that "scientific advice is to the effect that the waters are suitable”". This conclusion applies equally
fo the Total Area as to the reduced area over which the Minister now proposes to grant a licence. There is,
therefore, no reason for the Minister to reduce the total licensed area based on criterion (a).

' As implemented into national law by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S| No 268 of 2006) (as amended by Sl
No 55 of 2009 and S| No 464 of 2009).

2 See page 115, available at https://www.wexfordcoco.ie/sites/default/files/content/Planning/WexCoPFlan13-18/Volumes.pdf,

iSee https://www.agriculture.gov.ie/media/migration/seafood/marineagenciesandprogrammes/nspa/NationalStrategicPlanSusAgquaDevel181215.pdf  at

page 30.
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27.

28.

28,

30.

31.

32.

(b) other beneficial uses, existing or potential, of the place or waters concerned

The Aquafact Report finds that the only other actual use of Wexford Harbour is for boating and that activity may
be pursued notwithstanding the presence of mussel farms. For the purposes of mussel cultivation, other than
mussels living on the seabed, there is little or no infrastructure in place on the seabed or emerging therefrom
creating any visual or other impediments for other activities by the practice of bottom mussel cultivation.

The Minister was therefore correct to state, at paragraph (b), that "public access to recreational and other
activities is already accommodated by this project', and at paragraph (g) that "there are no issues regarding
visual impact as the site to be utilised is for bottom culture”. This conclusion applies equally to the Total Area as
to the reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason for
the Minister to reduce the total licensed area based on criterion (b).

(c) the particular statutory status, if any, (including the provisions of any development plan, within
the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the
place or waters

The Appellant acknowledges and indeed relies upon the fact that the relevant waters are in a special area of
conservation ("SAC") (or 'Natura 2000’ site).* The importance of mussel cultivation to the Site and the support
of the listed habitats and species therein, is not in dispute. Indeed, this has been specifically recognised in the
Decision (see paragraph (j)). In addition, the symbiotic importance of the relevant waters to mussel farming is
recognised in the relevant local development plans.

The Aquafact Report concludes that the dynamic nature of the water flows in Wexford Harbour would mask any
negative impact of mussel dredging.

As noted above, the County Development Plan states as follows: "The [EU Shellfish Waters Directive
(2006/113/EC)®, which aims to protect and improve shellfish waters in order to support shelffish life and growth]
requires Member States to designate waters that need protection in order to support shellfish life and growth...
There are four designated waters relevant to Wexford: Bannow Bay, Wexford Harbour Outer, Wexford Harbour

Inner and Waterford Harbour" (emphasis added).

The Wexford Town & Environs Development Plan 2009-2015 (which was extended until 2019)® refers to the
Wexford Wildfowl Reserve (the "Reserve") which is situated to the north-east of Wexford Harbour. This
document states that "the overall aim of the Council will be to promote a reasonable balance between

* Regulation 3 of the European Communities (Conservation of Wild Birds (Wexford Harbour and Slobs Special Protection Area 004076)) Regulations
2012 (as amended) (S| No. 194/2012). Natura 2000 is a network of nature protection areas in the EU. This consists of SACs and special protection
areas or SPAs under the EU's Habitats and Birds Directives.

% As implemented in Ireland by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S.| No 268 of 2006) (as amended by S| No
55 of 2009 and S| No 464 of 2009).

8 htips:/lwww.wexfordcoco.ie/planning/development-plans-and-local-area-plans/current-plans/wexford-town-and-environs-development
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33.

34,

35.

36.

37.

38.

conservation measures and development measures in the interests of promoting the orderly and sustainable
development of Wexford Town" (emphasis added).”

The maintenance of the status quo, i.e., granting the Appellant a licence over the Total Area, poses no threat to
the maintenance of a reasonable balance between the conservation of the Reserve located to the north-east of
the Site and the long-standing mussel cultivation activities in Wexford Harbour, which contribute positively to

Wexford's economy and reputation.

At paragraph (i) of the Decision, the Minister states that "the Licensing Authority’s Conclusion Statement
(available on the Department's website) outlines how aquaculture activities in these SAC’s/SPA's [sic], including
this reconfigured site, are being licensed and managed so as not to significantly and adversely affect the
integrity of the Sfaney River Valley SAC , the Raven Point Nature Reserve SAC , Wexford Harbour and Sfobs
SPA and the Raven SPA". This statement demonstrates an error of judgement on the part of the Minister. As
will be described in further detail in the submissions under sub-section (e), it is not necessary for the Site to be
"reconfigured" in order for the Appellant's aquaculture activities not to affect significantly and adversely the
integrity of the relevant SAC. On the contrary, reducing the Appellant's licensed area may, in fact, lead to
significant and adverse effects.

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the
area in which the aquaculture is or is proposed to be carried on

At paragraph (c) of the Decision, the Minister states that "the proposed development should have a positive
effect on the economy of the local area". The only way in which the Decision could be of benefit to the local
economy is if it were a choice between the reduced licence, per the Decision, and no licence at all. However,
this is not the case. In reality, the "proposed development”, in the words of the Decision, will reduce economic
activity. Put simply, the Minister has addressed the wrong question.

The Decision, which proposes to cut the Appellant's hectarage significantly, would have an adverse effect on the
local economy. The Decision will inevitably result in much lower quantities of mussels being farmed and
exported, with devastating effect on the Appellant's turnover, posing a very real threat to the viability of the
Appellant's business. (This will also affect any corporation tax revenues generated by the State from the
Appellant.)

The cessation of the Appellant's mussel farming activities would entail the disposal of fishing fieet in addition to
cuts to employment. These effects will not only impact the Appellant and its employees directly but will also
permeate throughout the wider Wexford economy.

Other than the Appellant and its employees, the economic effects of the Decision will be felt by persons in, at
least, the following categories of activity:

38.1 electrical maintenance, repair and replacement of marine and shore-based plant and equipment;

7 See page 78, available at https://lwww.wexfordcoco.ie/sites/default/files/content/Planning/Wexford TownPlan03-
14WexTown%26EnvsDevPlan2009Ch7-9.pdf
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39.

40,

41.

38.2 mechanical maintenance, repair and replacement of marine and shore-based plant and equipment;

38.3 the fabrication and maintenance of dredges, dredging equipment and other custom-made equipment
used in the industry;

38.4 mussel dredgers, which ply a route into and out of Wexford Harbour and have helped maintain access
to the Harbour, Wexford Boat Club and the Wexford Quays for visiting boats and increase confidence
in the navigability of the harbour, despite its sand bars; and

38.5 the haulage sector: at the very least, 50 — 100 lorries per annum come into Wexford to collect mussels
for export. These hauliers must spend money in the Wexford economy which would be lost if the
Appellant reduce its business activities at the Site.

Furthermore, the presence of the mussel fishing industry in Wexford town contributes to the enjoyment of
tourists, who perceive Wexford as still a 'working' fishing location and not yet dominated by commercial
development and idle leisure craft tied up in marinas (the Aquafact Report also notes that the cultivation of
mussels has a positive economic impact.)

The Decision, if upheld, will have severe economic consequences which will exacerbate the problems exporters
in the agri-food sector, such as the Appellant, would already have faced given the looming threat associated
with the UK's planned withdrawal from the EU. Therefore, the Appellant fails to understand why the Minister, at
paragraph (c) of the Decision, concluded that the development, as contemplated in the Decision, "should have a
positive effect on the economy of the local area".

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna

The Aquafact Report underlines the ecological benefit of mussel cultivation in Wexford Harbour. It notes the
long-standing positive contribution of such cultivation to the relevant ecosystem while also emphasising the
control mechanism mussels exert on eutrophication. Finally, mussel beds in Wexford Harbour give rise to
greater biodiversity — this benefit would be lost/greatly reduced by the Decision.

Estuarine area

42,

In reaching the Decision, the Minister appears to have determined that, in estuarine areas, only 15% of the
relevant area should be licensed for mussel farming activities. The effect is to reduce significantly the
Appellant's licensed area. The figure of 15% is referenced in the DAFM's (undated) Appropriate Assessment
Conclusion Statement (the "AACS") for the Wexford Harbour and neighbouring SACs,? which is referenced in
paragraph (j) of the Decision. The figure of 15% appears to be based on a recommendation by the National

]

https:/iwww.agriculture.gov.ie/media/migration/seafood/aguacultureforeshoremanagement/aquaculturelicensing/appropriateassessments/wexford/Concl

usionStatementWexfordHbr110619.pdf
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43.

45.

46.

47,

48.

Parks & Wildlife Service (the "NPWS") in its 2011 report, "Slaney River Valley SAC (site code: 0781)
Conservation objectives supporting document -marine habitats and species".?

The NPWS's report states as follows: "Significant anthropogenic disturbance may occur with such intensity
and/or frequency as to effectively represent a continuous or ongoing source of disturbance over time and space
(e.g., effluent discharge within a given area). Drawing from the principle outlined in the European Commission's

Article 17 reporting framework that disturbance of greater than 25% of the area of an Annex | habitat represents
unfavourable conservation status, this Department takes the view that licensing of activities likely to cause
continuous disturbance of each community type should not exceed an approximate area of 15%. Thereafter, an
increasingly cautious approach is advocated" (emphasis added).™

The nature of mussel farming activity is crucial, in this context. The Appellant's mussels, as with all other bottom
cultivators of mussels, are located on the seabed. While the amount of time spent physically farming the area is
variable, there is no basis for concluding, as is implicit in the Decision, that the Appellant's activity is continuous
or ongoing and that, consequently, any geographic threshold should apply. (The Aquafact Report contains a
detailed description of the mussel cultivation process).

While the mussels are maturing, the Appellant carries out monthly sampling activities to check for growth or
predation. Sampling involves one passage of the Appellant's vessel over the area where the mussels are lying.
A dredge is towed to take a sample of mussels which, after inspection, is returned to the seabed.

Prior to harvesting, mussels may be shifted from one area to another, more productive, area. This may be done
either to increase meat content or because of predation in the first area. Moving a bed of mussels normally
means the Appellant's vessel is active on a site for seven or eight days over a two-week period. A normal
fishing day during this time involves, at most, three to four hours' fishing.

When the Appellant harvests the mussels for sale, it 'fishes to order’. The orders normally require that fishing
takes place on a Monday, Tuesday, Wednesday or Saturday. If market conditions are very good, the Appellant
may fish on all four days; conversely, when things are slow, the Appellant may not fish any of the days. The
Appellant normally fishes for one or two lorry-loads of mussels when harvesting. This activity takes
approximately one hour to catch, so the dredger is out in the Wexford Harbour for under two hours.

Sales of mussels may take place from July right through to the following April. The Appellant only has a certain
amount to harvest in a season, the activity is therefore 'market-driven'. It may fish over a long time, or the
harvest may be concentrated and carried out in a short space of time. If the Appellant were to fish, say, 40 lorry-
loads in a season, that would mean a maximum of 40 ‘harvesting trips' over nine months. On busy days, it may
fish for two lorry-loads, which would reduce the total number of days 'on site' per year.

? https:/iwww.npws.ie/sites/default/files/publications/pdf/000781 Slaney%20River%20Valley%20SAC%20Marine%20Supporting%20Doc_V1.pdf

% Page 7.
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49.

50.

51.

_ 52,

53.

The mussels are in Wexford harbour for approximately two years from the time they are re-laid as seed mussels
to when they are harvested for export. For the vast majority of this time, the mussels are simply growing in
nature, and the Appellant's vessel is idle at the quayside.

Therefore, there is no basis for concluding that the Appellant's mussel farming activity is "continuous or ongoing”
or causes "continuous disturbance". Furthermore, there is no effluent discharge other than what the mussels
themselves produce.™

On the contrary, mussel farming is of significant benefit to the marine environment, particularly where other
activities are undertaken nearby. The Appellant is fully aware of environmental issues; its products are certified
by the Marine Stewardship Council'®. Lindahl and Kollberg demonstrate that mussel farming is a very effective
method of combatting eutrophication, an environmental hazard caused by nutrient leakage into marine waters
from agriculture, rural living, sewage discharges and other human activities.'?

The Appellant refers to Chapter 11 of the Marine Institute's Report supporting Appropriate Assessment of
Aquaculture in Slaney River Valley SAC (Site Code: 000781) and Raven Point Nature Reserve SAC (Site Code:
000710),'* which comprises Annex | to the Marine Institute's Appropriate Assessment Summary Report of
Aquaculture in the Slaney River Valley SAC (Site Code: 000781), Raven Point Nature Reserve SAC (Site Code:
000710) Wexford Harbour and Slobs SPA (site code 004076) and Raven SPA (site code 004019)' (the
"MIAA").

In that chapter, the authors note that mussels are historically part of Wexford Harbour's ecosystem and are
considered a component of the mixed sediment community complex. It is also noted that mussels play an
important role against eutrophication of the water in the harbour. The report also highlights the enhancement to
habitat heterogeneity caused by the mussel population.’™ Chapter Il concludes as follows:

"In summary, it is our view, based upon the information presented above, that bottom mussel culture, at
current levels, does have a positive role in ecosystem function in terms of nutrient and phytoplankton

mediation as well as provision of habitat. The addition of more mussels to the system (with new
applications) may have additional benefit in terms of reducing effects of eutrophication, and may further
improve status in the outer parts of Wexford Harbour relative to the Lower Slaney waterbody; however,

this remains to be determined/confirmed and is subject to availability of additional seed" (emphasis
added)."

'"'In fact, the Appellant notes that mussels, even without farming, naturally occur in Wexford Harbour.
12 hitps://www.msc.oral

'? Odd Lindahl and Sven Kollberg, "How mussels can improve coastal water quality", BioScience Explained, Vol 5 No 1, dated 2008. See here:
hitps://bioenv.qu.se/digitalAssets/1575/1575640 musseleng.pdf
14

https:/iwww.agriculture.gov.ie/media/migration/seafood/aguacultureforeshoremanagement/aquaculturelicensing/appropriateassessments/Annex|Wexfor

dHarbourSACsAA270318.pdf
15

https:/iwww.aariculture.gov.ie/media/migration/seafood/aquacultureforesharemanagement/aquaculturelicensing/appropriateassessments/WexfordHarbo

urNaturaSitesAASummary270318.pdf

'® See pages 63 to 67.

7 Page 67.
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54.

55.

57.

58.

59.

The clear and uncontroverted evidence is thus that mussel cultivation supports and contributes positively to the
relevant SAC and its conservation objectives. Given the length of time that this activity has been carried on in a
manner that has led to the designation of Wexford Harbour as part of an SAC/SPA and the positive impacts on
its integrity since then, it makes no sense whatsoever to reduce the area in which mussel cultivation occurs. A
fortiori, it makes absolutely no sense to carry out such a drastic reduction which will severely impact on the
economic viability of the activity in question which is such a positive contributor to the harbour as well as to the
local economy.

With regard to the assertion (quoted above) that adding more mussels is subject to availability of additional
seed, the Appellant notes that the relevant seed does not need to be fished in the Irish Sea. Several operators
re-lay seed from elsewhere or take seed from half-grown mussels (the Appellant also notes that such
movements of shellfish must be approved by the Marine Institute). Therefore, the additional benefits highlighted
in Annex | to the MIAA are not, in fact, "subject to the availability of additional seed" from Irish waters.

Furthermore, the European Commission's Reporting under Article 17 of the Habitats Directive, Explanatory
Notes and Guidelines for the period 2013-2018 (the "EC Guidelines")'® indicate that devoting as much as 25%
of an SAC to aquaculture is unlikely to affect that SAC's conservation status. In fact, the EC Guidelines do not
necessarily apply a 25% 'limit' to aquaculture activities taking place within an SAC, as the Minister/NPWS seems
to have inferred. The general evaluation matrix at Annex E of the EC Guidelines denotes an SAC's
conservation status as 'Unfavourable — bad' if, inter alia, "more than 25% of the area is unfavourable as regards
its specific structures and functions" (emphasis added). This means that if more than 25% of an SAC is
considered unfavourable, then the entire area has an 'unfavourable’ status.

Contrary to the apparent inference of the Minister/NPWS, this does not in any way imply that if more than 25%
of an SAC is licensed to aquaculture, the entire habitat is unfavourable. The NPWS has therefore
misinterpreted the EC Guidelines.

As far as the Appellant is aware, no other EU Member State has interpreted the EC Guidelines in this manner.
It is also worth recalling that mussel farming activities have subsisted for several generations in Wexford
Harbour, with positive environmental effects. Mussel and other shellfish beds are known for providing a habitat
for a large number of species. For example, the Wageningen University & Research, a Duich third-level
institution, has conducted several studies in the western Wadden Sea, off the northern coast of the Netherlands,
concluding that mussel farming creates a 'hot spot' for biodiversity'®. (See also the Aquafact Report).

However, even assuming that the NPWS's reading of the EC Guidelines is correct (which the Appellant does not
believe to be the case), the Appellant does not understand why (a) the NPWS felt the need to cut this 25%
figure by almost half, to 15% or (b) more pertinently, why the Minister decided to adopt the NPWS's reasoning.

'8 European Commission, "Reporting under Article 17 of the Habitats Directive, Explanatory Notes and Guidelines for the periad 2013-2018, Final

version

- May 2017, available here: htips://circabe.europa.eu/sd/a/3ed9f375-227e-46cd-b3dd-1fc59cefcdbd/Doc%20NADEG%2017-05-

02%20Reporting%20guidelines %20Article%2017%20final %20April%2017.pdf

nature.htm

https://www.wur.nl/en/Research-Results/Research-Institutes/marine-research/Research/Projects/IPRODUS-Sustainable-shellfish-culture/Effects-on-

14



60.

61.

62.

Regarding any disturbance to the population of birds at the Wexford Wildfowl sanctuary, throughout its time
engaged in mussel farming activities in Co. Wexford, the Appellant has been aware of the Reserve, located to
the north-east of the Site. The Appellant understands that, in 2008 or 2009, the NPWS had concerns about the
potential effects of mussel farming on the local population of Greenland white-fronted geese living on the
Reserve.

Infaround 2008, the NPWS undertook a three-day study, whereby it monitored the behaviour of the geese
before, during and after a day on which the Appellant fished for mussels. The Appellant understood at the
relevant time that the NPWS was due to carry out further relevant studies and produce a report demonstrating
its conclusion. However, this report never materialised.

Around the same time, Bord lascaigh Mhara ("BIM") hired its own photographer to conduct a similar exercise.
The Appellant understands that BIM's report uncovered minimal effect, if any, on the relevant geese. The
Appellant further understands that BIM has footage, and can produce this at a later stage if requested by ALAB
(e.g., at an oral hearing). In fact, to the Appellant's knowledge, BIM's report showed that the geese in fact
moved closer to the fishing activity when it was being conducted. To the best of the Appellant's knowledge,
despite the findings of BIM's report, the NPWS report made no mention of it.

Coastal area

63.

64.

65.

Separately, the Decision cites the AACS, which estimates the extent of intertidal habitat at approximately 1,400
hectares. The Appellant believes that this is a major over-estimate. The Appellant's coastal (i.e., non-estuarine)
mussel beds are not intertidal. The Minister appears to have used erroneous maps to conclude that the relevant

waters are intertidal.

The Appellant refers to paragraph 2.16 of Annex Il to the MIAA, where it is stated that "because of the rapidly
changing nature of the mobile sandbanks at the mouth of the harbour, precise definition of tidal zones is
problematic" (emphasis added). At paragraph 2.18, the authors note that "the configuration of sandbanks at the
mouth of the harbour has, however, changed substantially since 2011 [when the satellite images were taken]"
and that "upon ground-truthing undertaken by the GSI, the quality of the data in the inner part of the harbour was
classified as unreliable or of limited reliability, due to high levels of turbidity at the time the image was captured.

Despite these limitations, the GSI bathymetry data has been used for calculating levels of exposure of intertidal
habitat at specified tidal levels" (emphasis added).

The MIAA, which the Decision reflects, has clearly acknowledged the deficiencies in the relevant bathymetry
data. Furthermore, paragraph 2.17 refers to Wexford Harbour Chartlets prepared by Brian Coulter. When
viewed, these chartlets clearly show that the Appellant has lost up to one metre of depth on the majority of the
water in Wexford Harbour (where the vast majority of the Appellant's sites (and other sites) are based) due to
the incorrect classification of the sites as intertidal.?°

20 hitps://wexfordharbour.info/iChart/index.html
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Furthermore, the AACS itself notes the discrepancies between mapping methods. See page 6, where it is
stated that "the extent of intertidal habitat mapped by the GSI method is estimated at approximately 1,400 ha, as
opposed to 1,027 ha, calculated from the OSI/ maps". The Geological Survey Ireland ("GSI") maps, which
produce satellite-derived bathymetry data and used at page 46 of Annex Il to the MIAA,2' show the relevant
intertidal area. These maps purport to show that the River Slaney is intertidal on spring tides between Wexford
Quay and Ferrybank Quay. This is patently inaccurate. The Appellant knows, from its extensive local
knowledge, that there are two to three metres of water in that area at a low spring tide.

Moreover, the Appellant understands that the GSI is itself concerned that its own data has been used. Please
see enclosed an e-mail dated 15 October 2019 from the GSlI to this effect at Annex 4, where the author states
that the GSI "deemed the results as not satisfactory for any application related to coastal mapping". The
Appellant fails to understand how the Minister could possibly have relied upon the GSI data, when the very
organisation which produced the data has expressly acknowledged their unreliability.

As a mussel-farming enterprise working in the Wexford Harbour on a regular basis over several years, the
Appellant knows that huge areas of its sites which are deemed intertidal are simply not intertidal. Given that the
data are inaccurate in Wexford Quays, an area which should be very easy to assess, the Appellant does not
understand why they were relied upon for the rest of the harbour. Given the potentially enormous
consequences of the Decision its business, the Appellant finds it extremely concerning that the bathymetry
analysis, upon which the Decision is largely based, is inaccurate and incorrect.

The Aquafact Report concludes the relevant environmental effects of mussel cultivation in Wexford Harbour are
generally seen as positive.

In summary, the assessment of criterion (e) in the Decision and in the underlying documentation is based on
flawed science and a flawed interpretation of science. To compound this error, the reasoning in the Decision
cites only positive factors (see paragraphs (f), (h) and (k)). For example, paragraph (f) notes that "shellfish have
a positive role in the ecosystem function in terms of nutrient and phytoplankton mediation". However, again, this
conclusion applies equally to the Total Area as to the reduced area over which the Minister now proposes to
grant a licence.

There is, therefore, no reason to reduce the Total Area based on criterion (g).

21

Marine Institute Birds Study for Wexford Harbour, the Raven and Rosslare Bay

https:/lwww.agriculture.gov.ie/media/migration/seafood/aguacultureforeshoremanagement/aguaculiurelicensing/appropriateassessments/Annex!IWexfor

dSPAsSAA270318 pdf
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(f)  the effect or likely effect on the environment generally in the vicinity of the place or water on or in
which that aquaculture is or is proposed to be carried on—

(i) on the foreshore, or

(ii) at any other place, if there is or would be no discharge of trade or sewage effluent
within the meaning of, and requiring a licence under section 4 of the Local
Government (Water Pollution) Act, 1977

The Appellant's activities have no material adverse effects on the environment. No infrastructure is used in
mussel farming. Mussels are not fed and nothing is introduced into the water. Simply put, mussels do not
create pollution.

The Aguafact Report concludes that the ecological effects of mussel cultivation in Wexford Harbour are
generally seen as positive.

At paragraph (j), the Decision cites the recommendations of the AACS and the MIAA as a basis for reducing the
Total Area. However, neither of these documents points to significant effects on the local environment as a
result of the Appellant's activities. Therefore, there is no reason for the Minister to reduce the Total Area on the
basis of criterion (f).

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters.

The Appellant's activities have no material adverse effects on the man-made environment. Given the historical
activity at the Appellant's sites, both before and after the first licences were issued, the Appellant is virtually
certain that there are no archaeological elements on its sites.

The Appellant understands that an archaeological survey was or is being prepared for Wexford Harbour. As far
as the Appellant is aware, BIM has put this work out to tender and surveys and studies have taken place.
However, the Appellant is not aware of a final report, and understands that this report has not yet been
completed.

That said, archaeological studies were carried out prior to grant of the original licence in 2003. In any event, the
renewal applications should not require new archaeological surveys and, as far as the Appellant is aware, the
applications for new sites are the only ones of relevance to the BIM-commissioned survey.

The Aquafact Report finds no predicted impacts on the man-made environment or its heritage value.

The Minister was therefore correct to state, at paragraph (e), that "there are no effects anticipated on the man-
made environment heritage of value in the area". This conclusion applies equally to the Total Area as to the
reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason to reduce
the total licensed area based on criterion (g).
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Fundamental Principles of Public/Administrative Law

80.

81.

82.

a3.

In addition to his failure to apply/interpret the criteria contained in Section 61 of the Act, the Minister has also
breached fundamental principles of public/administrative®? law in several respects. As a Member of the
Government, the Minister is obliged to follow fundamental public law principles.

(i) Failure to Give Adequate Reasons

The duty to provide reasons is a key principle of administrative law. In Mallak v Minister for Justice, Equality and
Law Reform, the Supreme Court upheld this principle. Fennelly J, for the Court, found that this duty subsists,
even where a public body has absolute discretion in its decision-making, and that "the rule of law requires all
decision-makers to act fairly and rationally, meaning that they must not make decisions without reasons" 2

More particularly, public bodies such as the Minister are under a duty to give adequate reasons for their
decisions. In the context of a planning decision, in the High Court case of Mulholland v An Bord Pleanéla,
Kelly J outlined the requirement to give adequate reasons as follows:

"The statement of considerations must therefore be sufficient to:-

(1) give the applicant such information as may be necessary and appropriate for him to consider whether
he has a reasonable chance of succeeding in appealing or judicially reviewing the decision.

(2) arm himself for such hearing or review.

(3) know if the decision maker has directed his mind adequately to the issues which it has considered or
is obliged to consider.

(4) enable the courts to review the decision."?

In a particularly pertinent case, Deerland Construction v Aquaculture Licensing Appeals Board,?® Kelly J quoted
the English case of South Bucks County Council v Porter where Brown LJ stated that the reasons for a decision
"must enable the reader to understand why the matter was decided as it was and what conclusions were
reached on 'the principal important controversial issues’, disclosing how any issue of law or fact was resolved"?
Kelly J went on to state that "/ do not accept that a pro forma recitation of the matters which are contained in
ALAB's decision amounts to a compliance with its statutory obligation to state its reasons for such decision". He
concluded that an applicant should "know from reading the decision the reasons for it' (emphases added).?®

2 |n this appeal, we use the terms "public law" and "administrative law" interchangeably.

# Mallak v Minister for Justice Equality and Law Reform, [2012] IESC 59, paragraph 43.

24 Mulholland v An Bord Pleanéla, [2006] 1 IR 453, paragraphs 464 — 465.

|t is clear from the judgment of Hedigan J in West Wood Club Limited v An Bord Pleandla and Dublin City Council that, although that case related to a
specific duty to give reasons under the Planning and Development Act 2000, "Kelly J found that the existing jurisprudence regarding what is required for
reasons fo be considered as adequate at law continued to apply”. See West Wood Club Limited v An Bord Pleanala and Dublin City Council, [2010]
|IEHC 16, paragraph 54.

2% Deerland Canstruction v Aquaculture Licensing Appeals Board, [2009] 1 IR 673.

27 South Bucks County Council v Porter, [2004] WLR 1953 at paragraph 36.

28 At page 44.
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The Minister has several statutory powers under the Act and acts a "licensing authority" for the purposes of
Section 7 of this legislation. Under Section 61 of the Act, the Minister is required, as stated above, to have
regard to seven criteria in deciding a licence application. Each criterion entails the study and consideration of
several factors, encompassing economic, ecological and other issues. Therefore, as far as the Appellant is
aware, the Decision is, or at least should be, based on a consideration of a large body of scientific evidence.
Therefore, the Appellant would have expected the Decision to shed at least some light on that consideration, to
show why the Minister reached the Decision.

Instead, the Decision is no more than one page long. The operative part of the Decision, i.e., the portion
purporting to show the reasons for the Decision, contains 12 terse statements. This is no more than a pro forma
recitation of the factors considered in arriving at the Decision. The similarity between the wording of the
Decision and the Associated Decisions (and indeed the wording of decisions addressed to other mussel farmers
in the Wexford Harbour area) is striking. It is not possible for the Appellant to know, from reading the Decision,
the reasons why it was reached, much less to understand the reasons for the Decision on the principal
controversial issues (as required under the principle contained in Deerland Construction). In the language of the
third limb of the extract from Kelly J's Mulholland v An Bord Pleanala judgment (see above), the Decision gives
the Appellant no indication of whether the Minister has directed his mind adequately to the issues which he was
obliged to consider.

Critically, the Minister's rationale, such as it is, simply answers the wrong question. The Decision sets out (albeit
inadequate) reasons for granting a licence for a reduced area. However, it utterly fails to address the true
question, which is why the Minister has not granted the licence for the Total Area, i.e., the area the subject of the
original application. The Appellant expected to see an explanation of the rationale for reducing the area.
However, any such explanation is missing from the Decision, save for an oblique reference to the "reconfigured
site".

For example, reason (c) states that "[tjhe proposed development should have a positive effect on the economy
of the local area". As noted above, the Appellant considers that the "proposed development”, as envisaged in
the Decision (i.e., with a huge cut to its licensed area) will in fact have an adverse effect on the local economy.
To compound the fact that the Minister has made a fundamental error of judgement of fact, there is no evidence
in the Decision to support the conclusion that the "proposed development” as envisaged in the Decision will
benefit the local economy.

Furthermore, the letter from the DAFM accompanying the licence fails to provide any information as to why the
Minister reached the Decision.

In summary, the Minister has provided a wholly inadequate set of reasons for the Appellant to be able to
understand why the Decision was reached.
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(ii) Breach of the Right to be Heard

There is a broad duty on Irish public bodies, including the Minister, to give full information to parties such as the
Appellant on a decision adverse to its (i.e., the Appellant's) interests which is in contemplation, and to give such
party the opportunity to make the best possible case. Public bodies are required to inform persons such as the
Appellant of defects in their cases, and to offer them the opportunity to address that difficulty.  In Mishra v
Minister for Justice, Kelly J held that fundamental fairness required that an applicant be given the opportunity to
rebut a presumption of the Minister which was material to his decision to deny a citizenship application. More
generally, The State (McGeough) v Louth County Council held that where a public authority adopts a principle or
policy for deciding on an application, the applicant should be afforded "the opportunity of conforming with or
contesting such a principle or policy".?® Similarly, in a Privy Council case, Mahon v Air New Zealand, it was held
that persons affected by decisions of public authorities (in that case, a tribunal) must have the opportunity to
rebut evidence against them.*°

The Minister was thus required to provide the Appellant, in circumstances such as its application for a licence,
with the opportunity to rebut evidence on which the Minister intended to rely in a decision. Such procedures are
common in other areas of administrative law. To take one example, when the Competition and Consumer
Protection Commission (formerly the Competition Authority) (the "CCPC") is minded to determine that a merger
or acquisition®' will result in a substantial lessening of competition (i.e., to block that merger or acquisition), its
practice (although it is not legally required to do so) is to furnish the parties to the transaction with an
assessment. The purpose of the assessment is to demonstrate the reasons why, in the CCPC's preliminary
view, the merger or acquisition will have an anti-competitive effect and therefore not be in the public interest.
Typically, the CCPC's assessment is based on econometric or other evidence which supports the preliminary
conclusion. Furthermore, parties are given the opportunity to request an oral hearing, at which they are given
the full opportunity to rebut the evidence on which the CCPC proposes to rely.3?

At no stage prior to the Decision being published in the Wexford People, either during the public consultation
process, or after stating its observations, was the Appellant provided with any indication of the Minister's
preliminary or ultimate conclusion.

The Appellant's submission during the consultation process was by way of response to submissions made by
various bodies in October 2018, as described above. The Appellant had no consultation with the Minister or the
DAFM at any stage. In particular, the Appellant was not consulted on the proposed cuts or on where new
licensed areas should be located. No reason was given as to why the Minister/DAFM decided the area (i.e., the
shape) and location of the new sites.

The first time the Appellant was made aware of the Decision was on 17 September 2019, when the relevant
noteice appeared in the Wexford People.

9 State (McGeough) v Louth County Council [1973] 107 LITR 13 at 28.

3 Mahon v Air New Zealand, [1984] A.C. 808.

M As defined in Section 16 of the Competition Act 2002 (as amended).

32 See the CCPC's Mergers and Acquisitions Procedures, available at htips://www.ccpc.ie/business/wp-content/uploads/sites/3/2018/04/CCPC-Mergers-
Procedures-for-the-review-of-mergers-and-acquisitions.pdf
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The Appellant was very surprised to learn of the Minister's findings, and by the manner in which it did so. As
noted above, the Decision is based on flawed reasons. However, to add insult to injury, the manner by which
the Minister informed the Appellant and the procedures followed during the process, are in clear breach of the
Minister's obligations under public law to provide the Appellant with the opportunity to respond to the Minister's
preliminary conclusions.

(iii)  Failure to Exercise Proportionality/Abuse of Discretionary Powers

In exercising its discretionary powers, a public body must abide by the principle of proportionality.®® It is also
clear that a public body must not abuse those powers. It is clear from the Wednesbury judgment® that one of
the ways in which a public authority may abuse its discretionary power is by taking irrelevant factors into account
and/or not taking relevant factors into account.

The NPWS appears to interpret the EC Guidelines as recommending that, at most, 25% of an SAC should be
allocated to activities which may be damaging to the relevant habitat. As stated above, this mis-interprets the
EC Guidelines. All the EC Guidelines say is that if more than 25% of an SAC is considered unfavourable, then
the entire area has an 'unfavourable’ status (see above regarding Section 61(e) of the Act). However, even if
the NPWS's interpretation was correct (which the Appellant strongly disputes), in order for the EC Guidelines to
apply in the first place, it must be demonstrated that the activities are, in fact, damaging. As noted above,
Lindahl and Kollberg, amongst others, have demonstrated that mussel farming activities are in fact beneficial to
the marine environment. These benefits include the combatting of eutrophication. (See section 4 of the
Aquafact Report).

Going one step further, again assuming that the NPWS's interpretation of the EC Guidelines is correct, even if
mussel farming could be said to be damaging to the local habitat/marine environment (which the Appellant
strongly disputes), reducing the licensed area to 15% of the SAC is draconian and wholly disproportionate. It is
not clear to the Appellant why such a large reduction is merited. Indeed, this 'cut' appears somewhat arbitrary.
The Appellant acknowledges that the NPWS's view is not binding on the Minister. Nonetheless, the Minister
should have given due consideration to the merits of (a) the NPWS's interpretation of the EC Guidelines and (b)
the NPWS's view that it is appropriate to reduce the licensed area from 25% to 15%. This is particularly true in
circumstances where the evidence for the purported net environmental damage (i.e., damage from the mussel
farming to the local habitat) is, at best, suspect and where mussel farming has been conducted at Wexford
Harbour for several generations while producing environmental and other benefits. Instead, the Minister
appears to have (a) blindly accepted the NPWS's interpretation of the EC Guidelines and (b) given a
disproportionate weight to the NPWS's view, taking an upper limit for aquaculture of 15% of an SAC 'as read’,
notwithstanding the substantial evidence that a figure of 25% should be more than acceptable (and that the
activity is not environmentally damaging in the first place).

The NPWS's view that the figure of 25% should be reduced to 15% is without scientific basis and appears to
ignore the positive influence that mussel cultivation has had in the Site and in the wider Wexford Harbour over

3 Barry v Sentencing Review Group and the Minister for Justice, Equality and Law Reform, [2001] 4 IR 67.
3 Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 at 230.

21



100.

~101.

102.

103.

decades. This reduction will likely bring about a drastic change, the impacts of which are entirely unknown.
There is no suggestion that the proposed reduction could be said beyond reasonable scientific doubt to avoid
adverse significant impacts. On the contrary, reducing the Site could not be said beyond reasonable scientific
doubt not to adversely affect the integrity of the Site/SAC. Mussel cultivation in the area is long-established, and
has been shown to have positive environmental impacts, in contrast with other forms of aquaculture such as fish
farming. The European Commission's comments in this regard apply to aquaculture in general and the positive
impacts of mussel cultivation necessitate a far more positive appreciation of its role in the biological functioning
and maintaining and enhancement of the conservation objectives and interests in an SAC.

The Minister, based on the NPWS's view, proposes to remove large areas of mussel cultivation. The effects of
this proposed removal have not been scientifically assessed. In circumstances where the mussel cultivation
which subsisted at the Site for centuries led to the designation of the Wexford Harbour area, including the Site,
as an SAC/Natura 2000 site and has continued to support this status since, the removal of mussel cultivation
without scientific assessment should not be permitted.

By analogy, at the Burren SAC, the grazing activity carried out by domestic animals has contributed to and
continues to contribute to that area's conservation objectives by limiting the spread and cover of species that
would otherwise be likely to deprive the listed habitats and species of light and space as well as nutrients. The
drastic reduction of mussel cultivation and the periodic removal of excess nitrogen by the harvesting of same
should not be enforced or compelled as to do so would be to risk a fundamental alteration of the balance within
the SAC.

(iv) Breach of Appellant's Legitimate Expectations

The doctrine of legitimate expectations is a fundamental feature of Irish public/administrative law. In essence,
the doctrine requires a public body such as the Minister honour a commitment as to the procedure(s) it will
follow. The aim of the doctrine is partly to ensure legal certainty with regard to a public body's performance of its
functions, and to ensure good administration®. In Glencar Exploration plc v Mayo County Council*® Fennelly J
in the Supreme Court stated the three principles of legitimate expectation. Firstly, a public authority must have
made a promise or representation, express or implied. Secondly, that representation must be addressed to
identifiable group of persons, such that it forms part of the relationship between the authority and those persons.
Thirdly, that representation must create a reasonable (or legitimate) expectation, to the extent that it would be
unjust for the authority to resile from it.

The same approach was adopted by the High Court in Lett & Co v Wexford Borough Council, a case which,
coincidentally, related to a compensation scheme for mussel fishermen in Wexford Harbour who suffered

% See, for example, Attorney General of Hong Kong v Ng Yuen Shiu [1983] 2 AC 629 which endarsed by the High Court in Fakih v Minister for Justice
[1993] 2 IR 406.
8 Glencar Explorations plc v Mayo County Council, [1992] 1 IR 84 at 162 - 163.
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financial losses caused by the operation of a waste water facility. In that case, it was decided that the
representation by the public body must relate to its exercise of a statutory power.?

104. As documented above, the Appellant applied for its licence to be renewed in 2011. For six years, the Appellant
had received no communication from the Minister or his officials regarding the licence application suggesting
that any adverse finding was being considered. Relations with the Minister were, at all times, positive. There
was thus an implied representation by the Minister that the Appellant would, at the very least, be consulted
upon, and given the right to make submissions on, any proposed decision by the Minister. The Minister failed to
process the Appellant's licence application expeditiously. The Appellant thus continued to farm the relevant
sites for years, with no indication that an adverse decision was being contemplated.

105. The Appellant, together with some of its competitors who are also affected by similar decisions of the Minister
(and have lodged separate appeals), comprise a clearly identifiable group of persons.

106. Finally, the Minister's implied representation gave no indication that there would be any reduction in the licensed
(_ area. At the very least, the Minister never gave any indication that a significant reduction, which poses a serious
threat to the viability of the Appellant's business (and indeed of the other appellants) and their employees, was
contemplated. Therefore, the Appellant (and the other appellants) had formed a legitimate expectation that their
licences would be renewed in full.

107. It is also clear that the Minister's implied representation relates to a statutory function, namely the Minister's
power to grant licences under Section 7 of the Act, in contrast with the facts of Lett & Co cited above.

Non-Exhaustive Nature of Claims

108. In addition to the factors outlined above regarding the Act and fundamental principles of public/administrative
law, the Appellant reserves the right to make further submissions at an oral hearing and/or otherwise based on
constitutional law, under the EU Charter of Fundamental Rights and/or under the European Convention on
Human Rights.

( Conclusion

109. In conclusion, the Decision is vitiated by errors of law both in the interpretation of the various criteria established
by Section 61 of the Act and in the failure to follow key principles of administrative law.

110. Therefore, the Appellant requests ALAB to set aside the Decision and grant it the right to continue cultivating

mussels at the Site.

WF-25223850-1

¥ |n that case, the purported payment of compensation was not under a statutory power. Therefore, it was held that no legitimate expectation had been
formed.
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"Determination of Aquaculture/ Foreshore licensing application — T03/0478B

Loch Garman Harbour Mussels Ltd., 84 Northumberland Road, Ballsbridge, Dublin 4, has applied for
authorisation for the bottom cultivation of mussels on the foreshore on a 17.2 ha site (T03/0478) in
Wexford Harbour, Co. Wexford.

The Minister for Agriculture, Food and the Marine has determined that it is in public interest to grant
a variation of the licences sought i.e. reducing the footprint of the site from 17.2 ha to 11.9255 ha.
In making his determination the Minister considered those matters which by virtue of the Fisheries
(Amendment) Act 1997, and other relevant legislation, he was required to have regard. Such matters
include any submissions and observations received in accordance with the statutory provisions. The
following are the reasons and considerations for the Minister’s determination to grant a variation of
the licence sought: -

a.

Scientific advice is to the effect that the waters are suitable. The site is located in the
Wexford Harbour Outer Shellfish Designated Waters. Mussels in these waters currently have
a “B” classification;

This is a renewal application for existing aquaculture activity in Wexford Harbour and public
access to recreational and other activities is already accommodated by this project;

The proposed development should have a positive effect on the economy of the local area;
All issues raised during Public and Statutory consultation phase;
There are no effects anticipated on the man-made environment heritage of value in the area;

Shellfish have a positive role in the ecosystem function in terms of nutrient and
phytoplankton mediation;

There are no issues regarding visual impact as the site to be utilised is for bottom culture;
No significant effects arise regarding wild fisheries;

The site is located within the Slaney River Valley SAC (Site Code: 00781), The Raven Point
Nature Reserve SAC (Sited Code: 00710), Wexford Harbour and Slobs SPA (Site Code: 4076)
and the Raven SPA (Site Code: 4019). An Article 6 Assessment has been carried out in relation
to aquaculture activities in the SAC’s/SPA’s. The Licensing Authority's Conclusion Statement
(available on the Department's website) outlines how aquaculture activities in these
SAC’s/SPA’s, including this reconfigured site, are being licensed and managed so as not to
significantly and adversely affect the integrity of the Slaney River Valley SAC , The Raven
Point Nature Reserve SAC, Wexford Harbour and Slobs SPA and the Raven SPA.

Taking account of the recommendations of the Appropriate Assessment the aquaculture
activity proposed at this {reconfigured) site is consistent with the Conservation Objectives for
the SAC’s/SPA’s;

A licence condition requiring full implementation of the measures set out in the draft Marine
Aquaculture Code of Practice prepared by Invasive Species Ireland;

The updated and enhanced Aquaculiture and Foreshore licences contain terms and conditions
which reflect the environmental protection required under EU and National law."
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Mussel Cultivation, October 2019
Wexford Harbour

1. Introduction

AQUAFACT has been retained and instructed to prepare this report by River Bank Mussels Ltd., TL Mussels
Ltd., Loch Garman Harbour Mussels Ltd., Crescent Seafood Ltd., WD Shellfish Ltd. and Fjord Fresh Mussels Ltd.
each of which holds mussel cultivation licences in Wexford Harbour. The Department of Agriculture, Food and

the Marine (DAFM) has recently sought to vary these licences by reducing the foot print of the relevant sites

by ca 66%.

Wexford Harbour lies with the Slaney River Valley Special Area of Conservation (SAC) (site code 00781) and
within the Wexford Harbour and Slobs Special Protection Area (SPA) (site code 004076) and is close to another
SPA, the Raven SPA (site code 004019). These designations make the area a sensitive site in terms of its
conservation status (see National Parks and Wildlife Service (NPWS) 2011a, b). Known as Natura 2000 sites,
they form a network of nature protection areas in the EU. The network consists of both SACs and SPAs under

the Habitats and Bird EU Directives.

AQUAFACT is an environmental consultancy specialising in monitoring and managing resources in marine,
freshwater and terrestrial environments. AQUAFACT ensures a widely based service thanks to its contacts in
the scientific community, its close association with the National University of Ireland, Galway (NUIG), Galway
Mayo Institute of Technology (GMIT), University College Dublin, Trinity College and the expertise of its
scientific staff. Since it was established in 1986, AQUAFACT has provided marine ecological consultancy to a
wide range of clients including the State, semi-State and private sector. It has also carried out several studies

in the Wexford Harbour area.

This report:
1. OQutlines AQUAFACT’s experience in Wexford Harbour;
2. Outlines AQUAFACT's experience with regard to mussel farms;
3. Outlines AQUAFACT's experience with regard to subtidal benthic surveys;
4. Describes the positive impacts of mussel cultivation on both the sea bed and the water column and
5

Provides an assessment of a suite of criteria listed in the Fisheries (Amendment) Act, 1997.

IN1566
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Mussel Cultivation,
Wexford Harbour October 2019

2. AQUAFACT’s Relevant Experience.

2.1.Experience in Wexford Harbour

In 2005, AQUAFACT carried out subtidal benthic surveys in Wexford Harbour as part of the EU Water
Framework Directive (WFD) monitoring programme on behalf of both the Marine Institute and the
Environmental Protection Agency (EPA). AQUAFACT was retained by Mott McDonald who were the consulting
engineers for Glanbia in a project relating to the latter’s food production facility in Wexford. AQUAFACT was

also part of the Bord lascaigh Mhara-led UISCE project that studied Wexford Habour in depth.

2.2.Experience with mussel farms

AQUAFACT has carried out an extensive range of surveys at mussel farms, particularly in Killary Harbour, Co.
Galway to assess the ecological impacts of mussel cultivation on the water column and the seabed. AQUAFACT
has also carried out similar studies on both oyster farms and salmon farms. During the period between 2000
—2006, AQUAFACT was appointed as experts to the International Council for the Exploration of the Seas (ICES)
working group on aquaculture. In 2013, 2014, 2017 and 2018/19, AQUAFACT has also carried out assessments

on licence applications on behalf of the Aquaculture Licence Appeals Board (ALAB).

2.3.Experience with Marine Subtidal Surveys

AQUAFACT has extensive experience in the planning, management, execution, analysis and reporting of
biological seabed (benthic) survey work. Some examples of the more recent surveys that have been carried

out for the Marine Institute and NPWS include the following:

e Benthic sampling and analysis of WFD benthic samples from Galway Bay, Kinvara Bay, Camus Bay and

Kilkerrin Bay in 2013/2014 for the Marine Institute;

e Taxonomic elements of WFD benthic samples from Killiney Bay, Waterford Estuary, Roaringwater

Bay, Cork Harbour and Kenmare Bay in 2013 for the Marine Institute;

e Taxonomic elements of WFD benthic samples from Baltimore, Boyne Estuary, Castletownbere, Clew
Bay, Cromane, Dublin Bay, Gweebara Bay, Inner Kenmare Bay, Killala Bay, Killybegs Harbour,

Kilmakilloge, Northwest Irish Sea, Sligo Bay, Tralee Bay and Youghal in 2012 for the Marine Institute;

e Benthic sampling and analysis of the Codling Bank for the NPWS in July 2012;
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e Benthic sampling and analysis of the Kish/Bray and Blackwater Banks in February 2012 for NPWS;
e Benthic sampling and analysis at two proposed aguaculture sites in 2012 for the Marine Institute;

e Benthic sampling analysis for the Galway Bay Cable Project in Inner Galway Bay August 2012 on behalf

of the Marine Institute;

e Benthic sampling and analysis of Kenmare Bay, Tralee Bay and the Magharees in 2011 for the Marine

Institute and NPWS;

e Benthic sampling of Killybegs Harbour, Dundalk Bay, Clew Bay, Newport Bay, Westport Bay, Killary
Harbour, Broadhaven Bay and Lough Swilly for the Marine Institute and the EPA in 2011;

e Benthic sampling and analysis of Mulroy Bay, Rutland Bay and Islands, Drumcliff Bay, Sligo Harbour,
Killala/Moy Estuary, Kilkerrin Bay, Mannin Bay, Slyne Head, Kingstown Bay, Shannon Estuary, Hook
Head, Saltee Islands and Carnsore Point in 2010 for the Marine Institute and NPWS and

e Benthic sampling and analysis of Galway Bay, Clew Bay, Donegal Bay, Broadhaven Bay, Blacksod Bay,
Lough Swilly, Wexford Harbour, Bannow Bay and the Blackwater Estuary in 2009 for the Marine
Institute and NPWS.

3. Description of the mussel cultivation process.

The vast majority of seed mussels is sourced off the east coast of Ireland. This is regulated by DAFM. The
range of seed size sourced is 15-40mm but the ideal range is 25-35mm. In general, the seed sourced on the
east coast beds is brought back into the harbour on the same day for re-laying. The opening times of the
seed beds vary and are dependent on when DAFM authorise same. Late summer is normally the seed fishing

period.

Two sites within Wexford Harbour are proposed to be used for seed collection which involves identifying
natural intertidal mussel settlement within the sites and relocating the seed mussels to subtidal areas.

The stocking density of seed within the harbour varies across each producer and is site dependent. At
present the seed stocking density ranges from 10-60 tonnes/hectare with the average around 30 tonnes /ha.
Re-laying of seed mussels from the hold is carried out by water jet through holes in the side of vessel. Once
re-layed, the mussels can take from 12-24 months to reach market size but the average growth period is
around 18 months. However, the timing on the re-lay plot can depend on the stock level from the previous
year, the progression of sales from the previous year’s stock, the progression of sales of the current year’s

stock, the market price, demand and the fluctuations of meat yield levels.
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Mussels sold have to be purified and de-gritted as Wexford Harbour outer is classified as B (mussels require
to be depurated in sea water prior to sale), whereas Wexford Inner is classified as C (if for consumption,
mussels must be cooked prior to sale) and mussels from here would have to be moved out into the outer

harbour for finishing to have them classified as B mussels.

During the ongrowing period after re-laying of seed, stock can be fished for starfish and green crab although
not all mussel producers do this. There are two boats fishing for green crab across the harbour on a variety
of sites where they have permission or licence. Starfish are generally confined to the outer sections of the

harbour closer to Raven Point.

Some producers move stock between sites e.g. they may have ground that is good for finishing (maximising
meat yield) and will seek to finish their stock on such grounds. Cleaning of the sites is normally done through
the action of harvesting. Most mussel harvesting is carried out from September to April with many operators
finished by the end of December. Some harvesting can be carried out during the summer months but this
depends on the market. The slack time is normally February to June. During this time monthly sampling
occurs to track stock quality. However, during the harvesting period, sites would be checked more
frequently and this varies considerably among the producers and is probably dependent on the quantity of

stock the producer normally exports.

During the harvesting season, access varies from 1 to 6 times per week. Access to sites usually happens
between half flood to half ebb where the tidal restriction is 3 hrs either side of high tide and for some sites,

the restriction is greater (1.5 hours before and after high tide).

During harvesting and re-laying, the dredgers move slowly over the site with the dredges trailing about 30
meters behind the vessel which when full, are winched in and the contents emptied into the hold. Once in
the hold, mussels are moved up a conveyor belt through a washer and crabs/starfish are picked off along
with stones/waste. The mussels are then directed by conveyor to one tonne bags hanging in the other part
of the hold. Normally about 20 tonnes are harvested for each transport to the market. Unloading from the
boat is either carried out at the quayside by an onboard crane or using a crane on a lorry onto wooden

pallets which are then loaded into a transport lorry.

It should be noted also that dredging is a temporary disturbance of the sea bed and not a permanent
destruction of the habitat and upturned sea bed will be quickly re-colonised by the same suite of the species

that occur in this habitat.
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4. Ecological services provided by mussel farming in Wexford Harbour.

There are several important ecological aspects of mussel cultivation that should be noted and these are:
1. The historical use of Wexford Harbour for the cultivation of mussels;
2. The eutrophication mitigation benefits arising from mussel cultivation in an area that is known to be
suffering from mild eutrophication and

3. The ecological benefits associated with mussel cultivation.

1. Mussel cultivation in Wexford Harbour.
Mussels have been recorded in the harbour for at least 2 centuries and most likely for a much longer time
period. The former time scale is confirmed by fisheries reports from the 19th century and the longer time
scale, although a presumption, is entirely likely. It is clear, from early records, that mussels would have been

present in the harbour presumably contributing positively to its ecosystem'’s functioning.

Within the conservation objectives of the Slaney River Valley SAC (site code 00781, NPWS 2011a, b), no
community type is listed as mussel reefs; however, mussels are considered a component of the Mixed
Sediment Community Complex found in the habitat feature Estuaries (1130) and it is ecologically correct to
include this species within that community type. It is not possible however, to determine the numbers or
extent of mussels currently in the harbour that can be considered as ‘natural’ or that derive aquaculture
practices. AQUAFACT's historical records of this community type i.e. Mixed Sediment Community in Wexford

Harbour show that it has been stable since the first survey was carried out in 2005.

2. The trophic status of the Slaney Estuary.

C ' The Slaney River catchment supports extensive areas of agricultural lands from which non-point source run
off feeds into the river. For this reason (and also arising from towns and small villages upstream in the
catchment), the system has been classed as polluted or potentially eutrophic in the last number of cycles

(EPA, 2015) (Table 1 below).

Table 1. Trophic status of Lower Slaney River and Wexford Harbour

(EPA, 2015).

Year Lower Slaney Wexford Harbour
2012-2014 Eutrophic Intermediate
2010-2012 Potentially Eutrophic | Potentially Eutrophic
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2007-2009 Eutrophic Unpolluted

2001-2005 Eutrophic Intermediate

Bivalves, such as mussels, are suspension feeders and feed at the lowest trophic level, influencing the
nutrient and organic interaction between the water column and the sea bed. They harvest phytoplankton
and organically enriched particles. In linking these two systems, bivalves play an important role in the
consumption and movement of energy within marine systems. The ability to control/mediate excess
phytoplankton is an important ability of bivalves. Many papers have concluded that bivalves have the ability
to control i.e. reduce, phytoplankton abundance in shallow water systems (Dame, 2013;Gallardi 2014;

Filgueira et al. 2015; Petersen et al., 2015).

For these reasons, grazing by mussels of phytoplankton and organic matter in the Slaney River Valley SAC is
an important control mechanism for eutrophication in the system and by reducing numbers of

mussels/production areas, this system will become even more eutrophic.

3. Habitats provided by shellfish communities.
Shellfish communities are known to provide important structure and enhance habitat heterogeneity in
marine systems (Walles et al., 2015). The shells themselves provide an attachment location for both epiflora
and epifaunal while the interstices provide refugia for mobile species. (Another role the shells play is in the

sequestration of carbon).

For these reasons, the mussel beds in the Slaney River Valley SAC give rise to greater biodiversity in the

C system and if numbers of mussels/production areas are reduced, the system will become less biodiverse.

Based upon the information presented in Sections 1, 2 and 3, bottom mussel culture at current levels in
Wexford Harbour has a positive role in ecosystem functioning in terms of:

1. Nutrient, phytoplankton and organic carbon sequestration

2. Provision of habitat for other marine flora and fauna and

3. Food resources for “Qualifying Interest” species of the SAC and “Species of Qualifying Interest” for

the SPA.
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5. Assessment of criteria listed in the Fisheries (Amendment) Act 1997.

AQUAFACT was also asked to consider and comment on the 7 following criteria as listed in Section 61 of the
Fisheries (Amendment) Act 1997:
61.The licensing authority, in considering an application for an aquaculture licence or an appeal against
a decision on an application for a licence or a revocation or amendment of a licence, shall take account,

as may be appropriate in the circumstances of the particular case, of

a. The suitability of the place or waters at or in which the aquaculture is or is proposed to be carried on
for the activity in question,

b. Other beneficial uses, existing or potential, of the place or waters concerned,

c. The particular statutory status, if any, (including the provisions of any development plan, within the
meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the place
or waters,

d. The likely effects of the proposed aquaculture, revocation or amendment on the economy of the area
in which the aquaculture is or is proposed to be carried on,

e. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna, and

f. The effect or likely effect on the environment generally in the vicinity of the place or water on or in
which that aquaculture is or is proposed to be carried on the foreshore, or at any other place, if there
is or would be no discharge of trade or sewage effluent within the meaning of, and requiring a licence
under section 4 of the Local Government {Water Pollution) Act, 1977, and

g. The effect or likely effect on the man-made environment of heritage value in the vicinity of the place

or waters.

1. The suitability of the place or waters at or in which the aquaculture is or is proposed to be
carried on for the activity in question.
The inner sections of Wexford Harbour is an entirely suitable place to carry out mussel cultivation

is it is relatively sheltered and shallow.

2. Other beneficial uses, existing or potential, of the place or waters concerned.
The only other use of Wexford Harbour is for boating but the two activities are not mutually

exclusive.
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3. The particular statutory status, if any, (including the provisions of any development plan, within
the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of
the place or waters.

As noted in the Introduction, two Natura 2000 sites (an SAC and an SPA) are present within Wexford
Harbour and the NPWS has drawn up a suite of conservation objectives for both these sites that
need to be complied with. The conservation objectives of the SAC are the more relevant to mussel
farming in the harbour as sea floor communities are listed as a Qualifying Interest (Ql) for the area
and the action of dredging for harvesting the stock could be seen as having a negative impact on
the conservation status of the SAC. However, as has been described above, Wexford Harbour is
naturally a highly dynamic area with aperiodic changes freshwater flows and associated variations
in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations

would mask any impacts associated with mussel dredging.

4. The likely effects of the proposed aquaculture, revocation or amendment on the economy of
the area in which the aquaculture is or is proposed to be carried on.
The economic impact on the general area is seen as positive as the cultivation process provides

employment for local people.

5. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries,
natural habitats and flora and fauna.
As noted above, the ecological effects of mussel cultivation generally are seen as positive in Wexford

Harbour.

6. The effect or likely effect on the environment generally in the vicinity of the place or water on
or in which that aquaculture is or is proposed to be carried on the foreshore, or at any other
place, if there is or would be no discharge of trade or sewage effluent within the meaning of,
and requiring a licence under section 4 of the Local Government (Water Pollution) Act, 1977.

As noted above, the ecological effects of mussel cultivation are seen as positive in Wexford Harbour.

7. The effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters.

No impacts are predicted on the man-made environment or its heritage value.
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6. Conclusion

Mussel cultivation has been on-going in Wexford Harbour certainly for many decades and probably longer.
As for all estuaries, the location is highly dynamic with short term and seasonal changes in flow rates,
salinities, suspended solids and nutrient loadings and wave climate conditions. In addition, the catchment
area of the River Slaney is highly agriculturally developed and also has a number of medium sized towns e.g.
Bunclody and Enniscorthy all of which add nutrient loads to the river. This give rise to eutrophic conditions
in the estuary. As mussels are suspension feeders and feed at the lowest trophic level they play an
important role in regulating nutrient levels in the water column as they harvest phytoplankton and
organically enriched particles. For these reasons, it is highly likely that grazing by mussels of phytoplankton
and organic matter in the Slaney River Valley SAC is likely to be an important control mechanism of

eutrophication in the system and by reducing numbers of mussels/production areas, the system will become

)

even more eutrophic.

Shellfish communities provide important structure and enhance habitat heterogeneity in marine systems
and the shells themselves provide an attachment location for both epiflora and epifaunal while the
interstices provide refugia for mobile species. For these reasons, it is highly likely that the mussel beds in the
Slaney River Valley SAC give rise to greater biodiversity in the system and if numbers of mussels/production

areas are reduced, the system will become less biodiverse.

The main impact of bottom cultivation of mussels relates to the harvesting operation where dredges are used
to collect the adult shellfish for sale to market. It should be noted that dredging is a temporary disturbance of
the sea bed and not a permanent destruction of the habitat and that upturned sediments turned up by the
(. ' dredging activity will be quickly re-colonised by the same suite of the species that occur in this habitat.

Wexford Harbour is naturally a highly dynamic area with aperiodic changes freshwater flows and associated
variations in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations

would mask any impacts associated with mussel dredging.
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V/EXFORD PEOPLE | Tuesday, September17, 2019

SPECIAL NOTICES

BOOK KEEPER
WANTED

Book Keeper required for a haulage
company near Enniscorthy. Must have
minimum 2 years experlence in a similar role
with strong Microsoft Office skills. Prior use
of accounting systems preferred. Should
have good organization, prablem solving
skills & the ability to work unsupervised.

1f you are interested, please email
office.adh1i@gmall.com

fﬂr further information, or call 085 8637633
between 9am - Ipm Monday ta Friday:

Co. Wexiard
Education Centro
Lol s et 2 il et

(@
~
Temporary (Full-Time) Administrator position
avallable at Co. Wexford Education Centre
Typlcal responsibilities of this rola Include:

* maintaining diaries and aranging appcintments

* preparing and collating reports

* flling

* preparing accounts

+ organising mestings

« managng datatiases

* liaising with relevant organisations and clients

Please forward your CV to Loraine O'German, Director,
Ca. Wedord Education Centre, Michouse Road,
Enniscorthy, Co. Wexford or altematvely email
director@ecwexford.le on or before

Friday September 20th 2019,

Co, Wexford Education Centra is an equal opportunities
employer.

FISHERIES (AMENDMENT) ACT, 1997 (NO. 23)

FORESHORE ACT, 1933 (NO. 12) NOTICE OF
DECISION TO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minister for Agriculture. Food and the Marine has
decided to grant Aquaculture and Foreshore Licences
{with varlations) to T.L. Mussels Lid, Clonard Business
Park, Whitemill Industrial Esate, Wexford, Co. Weaferd,
SITE AEFS: T01,/030A2; T03/0300, TOI/030E, TO3/TIOF,
T03/030/1 (site ©) and TOI/C99A for the bottam cultivation
of muszeh on sites an Lhe foreshore in Weaford Harbour,
Ca Wenfarl

The reasons for this decision are claborated on the
Deparntment's website at: hitp: fwwew 3gricultum.
geovie/seafend/anuacutturelornshoromunagement/

aquaculturelicensing/aquacuiturelicencedecitions/

Anappeal agaimat the Aquaculiure Licence decision may

b mada In writing, within one menth of the date of ity
publication, to THE AQUACULTURE UCENCES APPEALS
DOARD, Kilminchy Court, Portlacise. Co. Lacis, by
comaleting the Notice of Appeal Application Form available
{rom the Beard, phene 057 85 31712, e-mail info@alsbie
or website at hitp:fwww.alab ja/

A person may questicn the validity of the Foreshore
Licenee determination by way of an applicaticn for judiclal
review, under Order 84 of the Rules of the Superior Court
{51 No. 15 of 1934}, Practical information on the review
mechanism can be obtained from the Citlzens Information
Board at: hitp:#/wevew eltizensinformationle/

wrwagriculture.govle a "ai'..a;.u-; v ey
W 3 agriculture_lle Terd and e Maroe

FISHERIES (AMENDMENT) ACT, 1997 (NO. 23)
FORESHORE ACT, 1933 (NO. 12] NOTICE OF
DECISION TO GRANT AQUACULTURE AND
FORESHORE LICENCES.

“The Minister for Agriculture, Food and the Marine has
decided lo grant Aguaculture and Fereshere Licences

[with variaticns) ta FIORD FRESH MUSSELS LTD, C/0
O'CALLAGHAN, O'MAHONY CODY & CO., CLONARD
BUSINESS PARK, WHITEMILL IND. ESTATE, WEXFORD,
CO. WEXFORD, REF5: T03/044A, TO3/C448 AND
T0L/044C for the bettom cultivation of mussels on sites on
the foreshore in WEXFORD HARBOUR, Ca. Weatard.

The reasens fer this decitlon are elaborsted on the
Department's website at: httpe//wwew.sgricullure.
tovie/seafond/aquacultureloreshnremanagement/
aquaculturelicensing/aquaculturclicencedecisions/

An appeal against the Agquaculture Licenca decision may

e made In writing. within one month of the date of its
publication, la THE AQUACULTURE LICENCES APPEALS
EOARD, Kilminchy Court, Portlacise. Ca. Lacis. by
completing the Notice of Appeal Application Form available
from tho Board, phone 057 86 31912, e-mall infoalablio o
website at hetp i alable/

Aperion may quuuon the vaiidity of the Foreshare
Licence determis wiay of an ap| for judicial
review, under Order B4 of the Rules of the Superior Court
(51 Na. 15 of 1984). Practical information on the reviewr
mechanism can be cblained frem the Citizens Information
Beard at htpyvowve cithzensinfarmation e/

uuu Tulmbaiork,
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SPECIAL NOTICES

Drains
Unblocked
Chimney Cleaning
www.robertrochedrains.com
Tel. 0B7-21306869

. WEXFORD
i COMPUTER
¥° SERVICES

Providing affordable,
reliable computer support.

All aspents of computer services cavered Including consultation,
repair, upgrade, installation, health check, virus removal,
laptop screen and power jack replacernent
FREE PICKUP & RETURN
Call Dermot Lucking on 0B7-3229896

emall: InfoPweslordcomputersarvicerin
www. wetlordeamputerservicesin

; Transferring the Family

= Farm Clinic 2019

Teagasc invite you to their popular series of "Transferring the Family
Farm’ clinics designed to enlighten & educats you on the many

details involved in creating an effective plan fo

Woodford Dolmen Hotel, Carlow

What’s
on

where
and when.

Find out in our |
Entertainment |

gude

Thursday, 26 September | 10:30am

nline at -
nsfer. ©

=3
= =
-—
—— -
BNI (Business Network International) Menapia
Chapler Wexford are holding an Open Evening on
Thursday the 26th of September, from Spm In
the Ferrycamig Hatel, Wexford, providing Wexford
Businesses to network with successful businesses
with a view to generate maore income and build
more contacts in Wexford and surrounding
areas. Business Network International (BNI) Is a
membership organisation for small businesses
whera members netwark and receive referrals. Itis
an international organisation around the werld and
has about 120,000 active members.
We have vacancies in professions such as:

Loss Assessor, Health & Safety Consultant, Trades,
Beautician, Make Up Artist, Hair Salon, Interior
Designer, Office Supplies, Engineer, Window
Manufacturer, Landscape Gardener, Mechanic, Car
Hire, Computer Services, Graphic Designer, Printer,
Security Firm, HR Cansuitant, Cleaning Services.

To register, please contact
Aoife Caulfield, President On 0B7-0993918

or emall her: aoife@caulfialdfinancial.le

CONRADH NA™
GAEILGE

Irish Language classes have re siorted from 11th September,
confinuing every Wednesday from 8 009 30pm ot the
CB §. Secondary Schoel Thomas St Wexford

Ta Kilte roimh chach All ere welcome

For enquires ring Padroig 086-8306530
8igf Linn
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FISHERIES (AMENDMENT) ACT, 1997 (NO
FORESHORE ACT, 1933 (NO. 12) NOTICE
DECISION TO GMN’I'AQUAEULTURE AN
FORESHORE LICENCES.

Tha Minister for Agriculture, Food and the Marine has
detided to grant Aguaculture and Foreshere Liconces

(with varlations) to WEXFORD MUSSELS LTD. ROCKFIELD.
COOLCOTS, WEXFORD, CO. WEXFORO, REFS: TOJ/Q35A,
T03/02581. T0/38B2, TOI/0ISC, TOI/0ISFECL.
TOY/0ISFAG2, TO2/0I5FEGI, TOI/072B, TOI/OF0A for
the battom cultivation of mussels on sites on the fareshore
In WEXFORD HARDOUR, Ca. Wealond,

The reasons for this decision are elaborated on lhc

|0|g|£'.

An appeal spainst the Aquaculture Ucences decision may

ba macla in writing, within ona month of the data of its

publication, to THE AQUACULTURE LICENCES APPEALS
BOARD, Court. Port! Co.

the Notice of Appeal

Doard. phone 057 84 31912, e-mail inlg@akb ie or website

at hitpfweerow alsbie/

A perion may queition the validity of the Fereshore Licence

determinstion by w.w of an application for judiclsl review,
under Order B4 of Ihtﬂbhsoll Supcrlorl:nm-tislm 15

el 1984). Practical hanitm can
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hitgFwwrw citiensinformation.ie/
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FISHERIES (AMENDMENT) ACT. 1997 (NO.
23) FORESHORE ACT, 1933 (NO. 12) NOTICE
OF REFUSAL TO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minister for Agr Food andd Lhe Marine has refused

Wexford, SITE REF: TOJ/030C for the bottom cultivation

of mussels on a site on the foreshore in Wexford Harbour,
Co., Wextord, The reasons for this lirdﬂmmelabomedm
the Department’s website at www.agriculiure. gov in/seaiood/
aquacyfturclicensing

An appeal against the Aquatuiture Licence dogrsion may
be rmade in writing, within one month of the date of its
publication, to THE AQUACULTURE LICENCES AFPEALS

the

Board. phone 057 86 31912, e-mail info@albable or website at
hitpfvrww slab le/
A person may question the validity of the Foreshere
Licence by way ol an for judictal
review, under Order B4 of the Rules of the Supetlor Court
(S1 No. 15 of 1984), Practical information on the review

can be obtained from the Cltirens Information
Board at: btp-Y wvew citizersinformation =/

rvanricultury.aarie . ——
W dagriculture_la hndul‘::hml

FISHERIES [AMENDMENT) ACT, 1997 INO. 23)
FORESHORE ACT, 1933 (NO. 12) NOTICE OF
REFUSALTO GRANT AQUACULTUREAND

FORESHORE LICENCES.

Tha Minister for Agriculture, Food and the Marne has
refused to grant Aquaculture and Foreshore Licences ta,
WEXKFORD MUSSELS LTD.. ROCKFIELD, COOLCOTS,
CO. WEXFORD, SITE REF: TO3/072A for the bettom
cultivation of muasels en a site on the foreshore in
WEXFORD HARBOUR, CO. WEXFORD, The reasons
for this decision are elaborated on the Department’s webuile
v apricultiee gov be/seatood/squacuitureliconsing
An.mpr.ﬂ agaunt the Aquaculture Licence derisien may
be made in writing. within ane month of the date of ity
publication. to THE AQUACULTURE LICENCES AFPEALS
DOARD. Kilminchy Court. Portlaoise. Co. Laois, by mm‘.ﬂ
the Notice of Application Ferm available from
Boand, phone 057 84 31912, e mail info@alabuia wndnl!n
at htp: v allyle?
A perscn may question the validity of the Foreshore
Licence determination by way ol an application for judicial
review, under Order B4 of the Rules of the Sugerier Court
{51 Ne. 15 ef 1986 Practical information an the review
maechanisim can ba obtained from the Citizens Inlormation
Board at: hitpfwwpwcltizenuintormation e/

wwasticuiturs.gorie a oy
W dagriculture_le m‘uﬁ“

Loreto Secondary School,
Pembroke Hill, Ballynagee,
Wexford.
Telephone: 053-9146162
W:g:_n'te: mnv.]nr:luwexfoni.mm

muhd.nm!muﬂuhﬂ(wbqﬁnlmlhn&mum
o Lut year grovp {130 tusdents) in Sepremiber 2020 from B 13 am on
Thursbay, 28 September 2019 untid L00 pro oa Fricy, 18 Octobser 2019,
Turm reeived vutsale of tiese dates will be revumed w sender.

1 Applicatuon forma, as well a3 copies of e scheol's admisdon policy,
are available from the Schoul Secretaryand during normal
ool howrs (818 2m 0 4 18 pro Meradsy m Frictey} and muy sl be
downlualed from the schoul's webnite - wwslorciowafonlom

Billy O° Shew,
Principal and Secretary to Board of Management.

4«4 St. Peter's College
n Secondary School

StPeters Cnll Pnl Puplls AGM

Date: Weﬂuug 25th Scp!:mbnzull

Venue: 5t Peters College

Mass celebrated In College Chupcl at7.30 pm.
followed by AGM it school at 8 pm

All Past Puplis welcome and encouraged to attend
Refreshments served

For further Information please comact Declan Claney,
Presldent St Peters College PPV, Tel: 080 8088678 or
David Power FRO SPC PP, Tek 087 7971077

EQEEAN

CABINET MAKER AVAI LABLE
For all the small jobs around the house
Shelving, Hot Press, Units, Doors,
Skirting Boards, Wardrobes etc.
Allinterior paint work
walls, Cellings and Woodwork

s 0872436228 il

ENQUIRIES

ROTHWELL
CDHTRACTING LTD.

Emptying S!plle Tanks

SUPPLIERS OF _
SAND, GRAVEL, | [BSpEhietetas
ALL TYPES Phane Lrein yc:r 1535
DFSTONE& Jm’m,m‘:’m
DECORATIVE | i
STONE. L

deep well,
shaliow well, water filter &

treatment systems
75% grant now available

087-9684393
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FISHERIES (AMENDMENT) ACT, 1997 (NO. 23}
FORESHORE ACT, 1933 (NO. 12] NOTICE OF
DECISION TO GRANT/ REFUSE AQUACULTURE
AND FORESHORE LICENCES.
Tha Minister for Agricuiture, Food and the Maring has decided
ls pﬂimﬁwwhthﬂwn‘mu to mAqumJnn and
Licence 1o the following in the lakie
below in Wextord Horbour, Ca. Weaford:
Reference | Name Species | Decision
Number
To1D47 Laeh Garman Harbour | Muttols | Crant
(Asites A, | Mugsels Lid. [Battom | Liconzes
B&c 24 Nosthumberlang | Sutture) | Iwith
T01/083A | Road, Ballshridge, varlations]
To3/085A | Dubling
TC2/CABA | Noel Scallan, Mugsels | Grant
29 William Streat (Battom | Licences
TveA Wanford Town culture) | (with
i vartatiom)
Sheila Scallan
Crosswinds,
Avondale Drive,
Weaford Town
TOLO4? | Rivertsank Mussels Ud. | Mussels | Grant
Estes | oo pricowatsrhouse | (Bottom
ABCOD ket | culture) | fwith
gef) | GimeEaam. varlatiorn)
TOXO77A
TOX052 | W. D Shelifigh Ltd, Mugtels | Crant
(2sites A Pricewaterhous (Battom | Licences
&6) ‘J:,,m Cermmaree, | cotture) | twith
Wexlord varlatiany)
TOL/055 | Crescent Sealoods Uid. | Mussels | Grant
(2aites €. | haihs, Dalaghadiabe, | (Osttom | Lcences
F&C) culture) | (with
Ca. Weatord varlations)
TC3/074 Patrick Swerds, Crory | Mussels | Grant
(2sitesA | Lane, Crossabeg, {Bottam | Licences
&0 Co. Weaford culture) | fwith
and varlatiens)
Florence Sweerey,
Baliyhoe, Lower
Screen, Co. Weslord
T0J/GE0A | Billy & Daniel Mustels | Grant
Caynar, 19 Hilerest, | (Bottom | Licences
Mulgannen, culture) | Dwith
Ca. Wexford varlations)
TOVO78A | Crescent Seafoods Ltd. | Mussels | Refuse
(Bottom | Licenee
Mytilus, Baltaghabilake, pieien
Co. Weaford
Tovceaa | Biy & Dariel Musels | Refuse
Cayner, 19 Hillerest, (Bottom | Licence
L culture)
Co. Weaford
T03/093 | MrEugene Duggan, | Musiels | Refuse
[stesA | 141 Belvedere Grove. | (Bottom | Licenca
&8 Coolcotts. Wealond culture]
Town
and
Mr Lison Duggan,
10 Antelope Road.
Mavdintown, YWesford
Tewn
Thae reasons for these decisions are eiborated on
the Department's webnlte at: http: fwww sgriculture,
fevie/seatood/aquacultureforeshoremanagement/
snuaculturelicenung/aquacuiturelcencedecisions/ wextord/
Anmal agaimt the Aquaculture Licence declsion may
be made in writing, within ene month of the date of its
publication. to THE AQUACULTURE LICENCES APPEALS
BOARD, Kilminchy Court, Fortisoite, Ca. Laols, by
completing the Notice of Appeal Application Form avallable
from the Board. phane 057 B4 31912, e-mail infoBabab e
or website at hitg:#www.alab e/
apﬂmmwﬂumlhnnlkﬂlvulhhwu-um
loy way of an appli judiclal review,
under Order B4 of the Rules of the Superior Court (51 No. 15
cf 1984). Practical information on the review mechanism can
lte chtzined from the Citirens Information Board at
hitp:Sweww citirensinformation je/
e agHeuliurn.acele g e
W Aagrtculture_|u iy dy vl
r b_,, IROO S o Sy
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From XadarMen'ass

Sent Tuesday, 15 Cct*b« 2u19 11 5&

Tc Chopin Nicslas ™ ‘ .
e Snn Cullen <&

Subju:!' < re Satellce derived bathyemtry Wexdcrd 2012-Priteus

Daar Nickrias
Trankyou faor your emaid

A few polnts to clanify the status of the Satelits Dedved Bathymatiy from Wexlord (2332. Proteus)

1 Satellite bathymetry data fram Jeexurd estuar, was a glot study dellveied In 2012 by Proteus Lo eaplure thie putantial of appiving such technigues in lish coastal
aeas

3 Afteriunning a compaiison vith exsting terestial Lidar (OPV) ard mulibea bathymetry {68! we duemied the restlls a= rot ealisfa.toly fo any apehcation
1elaled to czastal magping

3 Az aresull GSI has not raleased that bathymelry data o the pukéz

4 We are unaxare that companles are accessing thase datasats and using them (1 thelr applizatons

Fleaza contact G3! it you reguire any kurther infumarion
Bestrezards
1654

Kavier Monteys Sencr Geolugist Marine and Coastal Urlt Geclogizal Servey elasd Eagzars Eush Haddington Ruad D.Mln D)-l Kixd I wle
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NOTICE OF APPEAL UNDER SECTION 40(1) OF /1A )
FISHERIES (AMENDMENT) ACT 1997 (NO. 23) |~

' |
b e et T N b 1)
A e S g
—
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rerd AT

Appeal Form

Please note that this form will only be accepted by
REGISTERED POST or handed in to the ALAB offices

Name of Appellant (block letters) | LOCH GARMAN HARBOUR MUSSELS LIMITED

Address of Appellant 84 NORTHUMBERLAND ROAD, BALLSBRIDGE, DUBLIN 4

Phone: | See Cover Letter Email: See Cover Letter

_Mobile: | See Cover Letter Fax: See Cover Letter

Fees
Fees must be received by the closing date for receipt of | Amount Tick
appeals

Appeal by licence applicant €380.92 v
Appeal by any other individual or organisation €152.37

Request for an Oral Hearing * (fee payable in addition to appeal fee) €76.18 v
* In the event that the Board decides not to hold an Oral Hearing the fee will not be refunded.
(Cheques Payable to the Aquaculture Licences Appeals Board in accordance with the
Aquaculture Licensing Appeals (Fees) Regulations, 1998 (S.l. No. 449 of 1998))

Electronic Funds Transfer Details | IBAN: BIC: AIBKIE2D
IEB9AIBK93104704051067

Subject Matter of the Appeal

Decision of the Minister for Agriculture, Food and the Marine in the matter of an Application under Section 10 of

-the Fisheries (Amendment) Act 1997 (the "Act") and Foreshore Act 1933 for authorisation for the bottom
cultivation of mussels on the foreshore on a 42.11 ha site (T03/047C) (the "Site") in Wexford Harbour, Co.
Wexford.

Site Reference Number:- T03/047C
(as allocated by the Department of Agriculture, Food and the
Marine)

Appellant’s particular interest in the outcome of the appeal:

Loch Garman Harbour Mussels Limited (the "Appellant”) has, both by itself and its predecessors in title, been
active in the bottom cultivation of mussels at the Site for several years. It would be severely adversely affected
by the Minister for Agriculture, Food and the Marine's (the "Minister”) decision to vary the licence sought (the
"Decision"”) by reducing the footprint of the Site from 42.11 ha to 28.03 ha.

AQUACULTURE LICENCES
APPEALS BOARD

1 16 0CT 2013

RECEIVED




Outline the grounds of appeal (and, if necessary, on additional page(s) give full grounds of the
appeal and the reasons, considerations and arguments on which they are based):

The Appellant considers that the Decision is legally flawed for two over-riding reasons:

(1) The Minister has committed serious errors in his assessment of the relevant criteria under Section 61 of
the Act.

(2) The Minister has breached fundamental principles of public/administrative law in the Decision, both in
terms of its substance and the procedure whereby it was reached.

Further details are included in the Submission.

Signed by appellant:
Date:16 October 2019

Julien Barbé, Director

Please note that this form will only be accepted by
REGISTERED POST or handed in to the ALAB offices

Fees must be received by the closing date for receipt of appeals

This notice should be completed under each heading and duly signed by the appellant and be
accompanied by such documents, particulars or information relating to the appeal as the appellant
considers necessary or appropriate and specifies in the Notice.

DATA PROTECTION - the data collected for this purpose will be held by ALAB only as long as there is a business need
to do so and may include publication on the ALAB website




Extracts from Act

40.—(1) A person aggrieved by a decision of the Minister on an application for an aquaculture
licence or by the revocation or amendment of an aquaculture licence may, before the expiration of
a period of one month beginning on the date of publication in accordance with this Act of that .
decision, or the notification to the person of the revocation or amendment, appeal to the Board
against the decision, revocation or amendment, by serving on the Board a notice of appeal.

(2) A notice of appeal shall be served—
(a) by sending it by registered post to the Board,

(b) by leaving it at the office of the Board, during normal office hours, with a person who is
apparently an employee of the Board, or

" (c) by such other means as may be prescribed.

(3) The Board shall not consider an appeal notice of which is received by it later than the
expiration of the period referred to in subsection (1)

41.—(1) For an appeal under section 40 to be valid, the notice of appeal shall—
(a) be in writing,

(b) state the name and address of the appellant,

(c) state the subject matter of the appeal,

(d) state the appellant’s particular interest in the outcome of the appeal,

(e) state in full the grounds of the appeal and the reasons, considerations and arguments on
~hich they are based, and

(f) be accompanied by such fee, if any, as may be payable in respect of such an appeal in
accordance with regulations under section 63, and

shall be accompanied by such documents, particulars or other information relating to the appeal
as the appellant considers necessary or appropriate.




2 Grand Canal Square, Dublin 2, D02 A342, Ireland
T.+3531639 5000 | info@williamfry.com

WILLIAM FRY

Our Ref 026536.0001.CKL
16 October 2019
By Hand

The Aquaculture Licences Appeals Board (ALAB)
Kilminchy Court

Dublin Road

Portlaocise

Co Laois

R32 DTW5

Our Client: Loch Garman Harbour Mussels Limited

Dear Sirs

We enclose five notices of appeal (the "Appeals") on behalf of our client, under Section 40(1) of the Fisheries
(Amendment) Act 1997 (the "Act"). Please also find attached to this letter proof of payment of the relevant fees to
ALAB.

The Appeals are against five separate determinations of aquaculture/foreshore licensing applications (the
"Decisions") by the Minister for Food, Agriculture and the Marine (the "Minister") in September 2019. The
Decisions relate to the following sites in Wexford Harbour: T03/047A; T03/047B; T03/047C; T03/083A; and
TO3/085A.

On behalf of our client, we submitted requests for information under the Freedom of Information Act 2014 ("FOI")
and requests for environmental information under the European Communities (Access to Information on the
Environment) Regulations 2007 to 2018 ("AIE") to a number of relevant public bodies on 8 October 2019 in
connection with the Decisions. Notwithstanding that the FOI/AIE requests were made promptly following the
notification of the Decisions, given the statutory one-month deadline for appealing a decision of the Minister to ALAB
under Section 40(1) of the Act, our client has had to bring the Appeals before receipt of any responses to those
requests.

Our client expressly reserves the right to make any and all further submissions to ALAB it deems necessary or
appropriate, including any submissions relating to information obtained from responses received to those FOI/AIE
requests.

The enclosed Appeals (and the annexes thereto) contain commercially sensitive information. For the purposes of
Section 36 of the Freedom of Information Act 2014 and Section 30 of the Act, this information should not be
disclosed to any persons except for the relevant officials of ALAB on a strictly "need to know" basis.

Please direct any correspondence in relation to the Appeals to:

Cormac Little Eoin O'Cuilleanain

Yours faithfully

!"‘\Jﬂ ' { /I‘ [ W, ';:; -
William Fry 7

WF-25218268-1
DUBLIN CORK LONDON NEW YORK SANFRANCISCO SILICOMN VALLEY



To:

APPEAL UNDER SECTION 40(1) OF THE FISHERIES (AMENDMENT) ACT 1997
SUBMISSION BY LOCH GARMAN HARBOUR MUSSELS LIMITED (T03/047C)

16 OCTOBER 2019

The Aquaculture Licences Appeals Board
Kilminchy Court

Dublin Road

Portlaocise

Co. Laois
'R32 DTW5

Appellant:

Loch Garman Harbour Mussels Limited
84 Northumberland Road
Ballsbridge

Dublin 4

Agent for Appellant:

William Fry
2 Grand Canal Square

Dublin 2

D02 A342

Appeal Against: Decision of the Minister for Agriculture, Food and the Marine
Determination Reference: T03/047C
Applicant: Appellant

C Date and Place of Publication of Notice of Decision: 17 September 2019 in the Wexford People

Summary

1

This is an appeal against a decision by the Minister for Agriculture, Food and the Marine (the "Minister") to grant
a variation of the aquaculture licence for the bottom cultivation of mussels on the foreshore at site (T03/047C)
(the "Site") in Wexford Harbour, Co. Wexford (the "Decision") to the Appellant. In the Decision, the Minister
cites several positive impacts of the aquaculture activities carried out at the Site. Notwithstanding this, the
Minister has decided to reduce the Appellant's licensed area from 42.11 ha to 28.03 ha, with potentially
devastating impacts on the Appellant's business. Please see the Decision at Annex 1.

As outlined in further detail below, the Decision is vitiated by a number of serious flaws. Firstly, the Minister has
committed serious errors in his assessment of the relevant criteria under Section 61 of the Fisheries
(Amendment) Act 1997 (the "Act"). Secondly, the Minister has breached fundamental principles of

public/administrative law in reaching the Decision, both in terms of its substance and the procedure whereby it
4



was reached. This appeal is supported by a report on mussel cultivation activities in Wexford Harbour dated 16
October 2019 by Aquafact, an environmental consultancy specialising in marine environments (the "Aquafact
Report"). Please see the Aquafact Report at Annex 2.

The Aquaculture Licences Appeals Board ("ALAB") will also have received the Appellant's appeals against the
Minister's decisions to vary the Appellant's licences in adjacent sites (the "Associated Decisions" and the
"Associated Appeals", respectively).

By the present appeal, the Appellant respectfully requests ALAB to exercise its power under Section 40(4)(c) of
the Act to substitute its decision on the Appellant's licence application by granting the Appellant a licence over
the entire portion of the Site of which it has hitherto carried on aquaculture activities, and in respect of which it
has applied for a licence (the "Total Area"). In the alternative, the Appellant respectfully requests ALAB, under
Section 40(4)(b) of the Act, to determine the Appellant's licence application as if it had been made to ALAB in
the first instance, by similarly granting a licence over the Total Area.

Separately, for ease of administration and given the commonality of facts and issues arising, the Appellant
requests ALAB, exercising its discretion under Section 42 of the Act, to join the present appeal with the
Associated Appeals, including for the purpose of an oral hearing.

The Appellant

10.

1.

The Appellant was incorporated in 20086, for the purpose of acquiring mussel-growing sites in Wexford Harbour,
previously operated by a local business man, Mr Billy Gaynor.

The sites had been farmed for many years prior to the introduction of the statutory licensing regime. The
Appellant is a wholly-owned subsidiary of Hibernian Mussel Holdings Limited, which in turn is 100% owned by
Barbé Holding BV, a Dutch company. Barbé Holding BV is owned by the Barbé family who have over 100
years' experience of mussel farming in Yerseke, Netherlands. The Barbé family controls the Barbé Group, an
international mussel producer trading under the Aquamossel brand. All of the Appellant's produce is exported to
the Netherlands, where it is processed in the Barbé Group's factory.

At its Wexford Harbour operations, the Appellant employs three people full-time to work on its boats, and also

employs Billy Gaynor in an administrative function. The company's average annual turnover is approximately
EUR 700,000.

The Appellant has three sites under licence at Wexford Harbour.
The Appellant is appealing the recent Ministerial decision in respect of each of these licences.

For further information see http://www.aquamossel.nl/EN/home-en.html



Licence Application Process

12.

13.

15.

16.

)

Substantive Grounds of Appeal

17.

18.

The Appellant's previous licences, which were granted in 2002, were due to expire in 2012. On 28 August 2011,
the Appellant applied to the Department of Agriculture, Food and the Marine (the "DAFM") for renewal of its
licences. (Whereas, previously, the Appellant had one licence covering all its sites, the Minister decided during
the 2000s to separate each licence into several sites, with one licence per site.)

Following its application for a licence renewal, the Appellant received no further correspondence from the DAFM
until June 2018, when a public notice was published in the Wexford People listing all the relevant licence
applications (including the Appellant's) and requesting submissions on those Applications within one month.
The Marine Institute, the Inland Fisheries Institute, Wexford County Council and the Department of Heritage and
the Gaeltacht (now the Department of Culture, Heritage and the Gaeltacht) each made submissions, of which
the Appellant received copies from the DAFM on or about 15 October 2018. The Appellant submitted a
response to those submissions to the DAFM on or about 29 October 2018.

During the consultation process, the Minister/DAFM gave no indication that he intended or was considering
huge cuts to the areas under licence. Likewise, during and after consultation, there was no engagement with
the Appellant regarding boundaries.

In 2018, the DAFM requested the Appellant to provide access routes to its sites. However, no changes to the
licences were implied. The Appellant received no further communication from the DAFM until September 2019,
when the Decision and the Associated Decisions were published. In fact, the Appellant learned of the Decision
in the 17 September 2019 edition of the Wexford People before it received any official correspondence from the
DAFM. (See Annex 3).

It is disappointing and of serious concern that the Minister failed to respond to the Appellant's licence
application, or even raise any queries or requests for further information, for a period of over six years. When
the DAFM/Minister did finally engage (albeit to a limited extent), the Appellant responded promptly. However,
the DAFM/Minister again failed to communicate with the Appellant until the Decision was taken some eleven
months later.

The Appellant's substantive grounds of appeal are, first, by reference to criteria (a) to (g) as set out in Section 61
of the Act and, second, by reference to fundamental principles of public/administrative law.

The Appellant submitted requests for information under the Freedom of Information Act 2014 ("FOI"), and
requests for environmental information under the European Communities (Access to Information on the
Environment) Regulations 2007 to 2018 ("AIE"), in each case requesting information/environmental information
relevant to the Decision, to various relevant public bodies on 8 October 2019. Notwithstanding that the FOI/AIE
requests were made promptly following the notification of the Decision, given the statutory one-month deadline
for appealing a decision of the Minister to ALAB under Section 40(1) of the Act, the Appellant has had to bring

the present appeal before receipt of any responses to those requests. The Appellant therefore reserves the
6



right to make any and all further submissions to ALAB it deems necessary or appropriate, including any
submissions based on the responses received to those FOI/AIE requests.

Section 61 of the Act

19. Under Sections 61 (a) to (g) of the Act, the Minister, in considering a licence application, and ALAB, in
considering an appeal against a decision of the Minister, must have regard to seven criteria. That section reads
as follows:

"The licensing authority, in considering an application for an aquaculture licence or an appeal against a decision
on an application for a licence or a revocation or amendment of a licence, shall take account, as may be
appropriate in the circumstances of the particular case, of—

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried
on for the activity in question,

(b) other beneficial uses, existing or potential, of the place or waters concerned,

(c) the particular statutory status, if any, (including the provisions of any development plan, within the
meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the
place or waters,

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the
area in which the aquaculture is or is proposed to be carried on,

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna, and

(f) the effect or likely effect on the environment generally in the vicinity of the place or water on or in

which that aquaculture is or is proposed to be carried on—
(i) on the foreshore, or

(i) at any other place, if there is or would be no discharge of trade or sewage effluent within
the meaning of, and requiring a licence under section 4 of the Local Government (Water
Pollution) Act, 1977, and

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters."

20. It is difficult for the Appellant to make meaningful observations on the Minister's evluation of these criteria, in the
absence of a full statement of reasons for the Decision. While the Decision states that "it is in public interest
(sic) to grant a variation of the licences sought i.e. reducing the foolprint of the site", the Minister completely fails
to justify this statement. The Decision, as it relates to the reduced area, is stated in almost entirely positive

7



21.

22.

23.

24,

25.

26.

terms, and does not cite any adverse effects of the relevant activity. However, the Minister's apparent belief that
granting a licence over the Total Area would be contrary to the public interest is unexplained. This defect is
addressed more fully below under the heading "failure to give adequate reasons" (see paragraphs 81 to 89).

The Appellant considers that in taking the Decision the Minister erred in law and therefore requests ALAB to
take account of the following submissions in relation to each of the statutory criteria.

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried
on for the activity in question

The Total Area, and the wider Wexford Harbour waters, are undoubtedly suitable for aquaculture and have been
found as such by the Minister. The Wexford County Development Plan 2013 — 2019 (the "County
Development Plan") states as follows: "The [EU Shellfish Waters Directive (2006/113/EC)’, which aims to
protect and improve shellfish waters in order to support shellfish life and growth] requires Member States to
designate waters that need protection in order to support shellfish life and growth... There are four designated
waters relevant to Wexford: Bannow Bay, Wexford Harbour QOuter, Wexford Harbour Inner and Waterford

Harbour" (emphasis added).?

The Appellant and its predecessors have farmed mussels in the Total Area/Wexford Harbour since ‘time
immemorial'. During that time, the relevant waters have provided an exceptionally fertile ground for the
cultivation of mussels while also supporting many other species of wildlife/sealife. Indeed, the DAFM's own
National Strategic Plan for Sustainable Aquaculture Development 2015 refers to Wexford Harbour as one of
Ireland's "5 major production areas for bottom mussel"?

In mainland Europe, Wexford mussels enjoy a stellar reputation and attract a premium price. Geographic
factors help to make the area especially well-suited to mussel farming. In particular, the shape of the seabed in
the Harbour protects mussels from high seas, thereby minimising mortality. Wexford Harbour is sheltered from
almost all sides against storms. It is only open to easterly winds — however, the sandbanks in the mouth of the
Harbour provide protection against these. Mussels generally thrive in areas where salt and fresh water meet.
The tides ensure that nutrients from both the Irish Sea and the River Slaney mix well.

The Aquafact Report concludes that Wexford Harbour is entirely suitable for mussel cultivation.

The suitability of the waters for aquaculture is also affirmed by the Minister in the Decision, where he states, at
paragraph (a), that "scientific advice is to the effect that the waters are suitable". This conclusion applies equally
to the Total Area as to the reduced area over which the Minister now proposes to grant a licence. There is,
therefore, no reason for the Minister to reduce the total licensed area based on criterion (a).

' As implemented into national law by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S| No 268 of 2006) (as amended by SI
No 55 of 2009 and S| No 464 of 2009).

2 See page 115, available at https://www.wexfordcoco.ie/sites/default/files/content/Planning/WexCoPlan13-19/Volume8.pdf.

3See hitps://www.agriculture.gov.ie/media/migration/seafood/marineagenciesandprogrammes/nspa/NationalStrategicPlanSusAguaDevel181215.pdf at

page 30.
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28.

29,

30.

31.

32,

(b) other beneficial uses, existing or potential, of the place or waters concerned

The Aquafact Report finds that the only other actual use of Wexford Harbour is for boating and that activity may
be pursued notwithstanding the presence of mussel farms. For the purposes of mussel cultivation, other than
mussels living on the seabed, there is little or no infrastructure in place on the seabed or emerging therefrom
creating any visual or other impediments for other activities by the practice of bottom mussel cultivation.

The Minister was therefore correct to state, at paragraph (b), that "public access to recreational and other
activities is already accommodated by this project”, and at paragraph (g) that "there are no issues regarding
visual impact as the site to be utilised is for bottom culture”. This conclusion applies equally to the Total Area as
to the reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason for
the Minister to reduce the total licensed area based on criterion (b).

(c) the particular statutory status, if any, (including the provisions of any development plan, within
the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the

place or waters

The Appellant acknowledges and indeed relies upon the fact that the relevant waters are in a special area of
conservation ("SAC") (or 'Natura 2000’ site).* The importance of mussel cultivation to the Site and the support
of the listed habitats and species therein, is not in dispute. Indeed, this has been specifically recognised in the
Decision (see paragraph (j)). In addition, the symbiotic importance of the relevant waters to mussel farming is
recognised in the relevant local development plans.

The Aquafact Report concludes that the dynamic nature of the water flows in Wexford Harbour would mask any

negative impact of mussel dredging.

As noted above, the County Development Plan states as follows: "The [EU Shellfish Waters Directive
(2006/113/EC)5, which aims to protect and improve shellfish waters in order to support shellfish life and growth]
requires Member States to designate waters that need protection in order to support shellfish life and growth...
There are four designated waters relevant to Wexford: Bannow Bay, Wexford Harbour Outer, Wexford Harbour

Inner and Waterford Harbour" (emphasis added).

The Wexford Town & Environs Development Plan 2009-2015 (which was extended until 2019) refers to the
Wexford Wildfowl Reserve (the "Reserve") which is situated to the north-east of Wexford Harbour. This
document states that "the overall aim of the Council will be to promote a reasonable balance between

* Regulation 3 of the European Communities (Conservation of Wild Birds (Wexford Harbour and Slobs Special Protection Area 004076)) Regulations
2012 (as amended) (S| No. 194/2012). Natura 2000 is a network of nature protection areas in the EU. This consists of SACs and special protection
areas or SPAs under the EU's Habitats and Birds Directives.

§ As implemented in Ireland by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S.| No 268 of 2006) (as amended by SI No
55 of 2009 and S| No 464 of 2009).

8 hitps://www.wexfordcoco.ie/planning/development-plans-and-local-area-plans/current-plans/wexford-town-and-environs-development
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33.

34.

35.

36.

37.

38.

conservation measures and development measures in the interests of promoting the orderly and sustainable
development of Wexford Town" (emphasis added).”

The maintenance of the status quo, i.e., granting the Appellant a licence over the Total Area, poses no threat to
the maintenance of a reasonable balance between the conservation of the Reserve located to the north-east of
the Site and the long-standing mussel cultivation activities in Wexford Harbour, which contribute positively to
Wexford's economy and reputation.

At paragraph (i) of the Decision, the Minister states that "the Licensing Authority's Conclusion Statement
(available on the Department's website) outlines how aquaculture activities in these SAC's/SPA’s [sic], including
this reconfigured site, are being licensed and managed so as not to significantly and adversely affect the
integrity of the Slaney River Valley SAC , the Raven Point Nature Reserve SAC , Wexford Harbour and Slobs
SPA and the Raven SPA". This statement demonstrates an error of judgement on the part of the Minister. As
will be described in further detail in the submissions under sub-section (&), it is not necessary for the Site to be
"reconfigured” in order for the Appellant's aquaculture activities not to affect significantly and adversely the
integrity of the relevant SAC. On the contrary, reducing the Appellant's licensed area may, in fact, lead to
significant and adverse effects.

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the

area in which the aquaculture is or is proposed to be carried on

At paragraph (c) of the Decision, the Minister states that "the proposed development should have a positive
effect on the economy of the local area". The only way in which the Decision could be of benefit to the local
economy is if it were a choice between the reduced licence, per the Decision, and no licence at all. However,
this is not the case. In reality, the "proposed development”, in the words of the Decision, will reduce economic
activity. Put simply, the Minister has addressed the wrong question.

The Decision, which proposes to cut the Appellant's hectarage significantly, would have an adverse effect on the
local economy. The Decision will inevitably result in much lower quantities of mussels being farmed and
exported, with devastating effect on the Appellant's turnover, posing a very real threat to the viability of the
Appellant's business. (This will also affect any corporation tax revenues generated by the State from the
Appellant.)

The cessation of the Appellant's mussel farming activities would entzil the disposal of fishing fleet in addition to
cuts to employment. These effects will not only impact the Appellant and its employees directly but will also
permeate throughout the wider Wexford economy.

Other than the Appellant and its employees, the economic effects of the Decision will be felt by persons in, at

least, the following categories of activity:

38.1 electrical maintenance, repair and replacement of marine and shore-based plant and equipment;

T See page 78, available at htips://www.wexfordcoco.ie/sites/default/files/content/Planning/Wexford TownPlan09-
14/WexTown%26EnvsDevPlan2009Ch7-9.pdf
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39.

40.

41.

38.2 mechanical maintenance, repair and replacement of marine and shore-based plant and equipment;

38.3 the fabrication and maintenance of dredges, dredging equipment and other custom-made equipment
used in the industry;

38.4 mussel dredgers, which ply a route into and out of Wexford Harbour and have helped maintain access
to the Harbour, Wexford Boat Club and the Wexford Quays for visiting boats and increase confidence
in the navigability of the harbour, despite its sand bars; and

38.5 the haulage sector: at the very least, 50 — 100 lorries per annum come into Wexford to collect mussels
for export. These hauliers must spend money in the Wexford economy which would be lost if the
Appellant reduce its business activities at the Site.

Furthermore, the presence of the mussel fishing industry in Wexford town contributes to the enjoyment of
tourists, who perceive Wexford as still a ‘working' fishing location and not yet dominated by commercial
development and idle leisure craft tied up in marinas (the Aquafact Report also notes that the cultivation of
mussels has a positive economic impact.)

The Decision, if upheld, will have severe economic consequences which will exacerbate the problems exporters
in the agri-food sector, such as the Appellant, would already have faced given the looming threat associated
with the UK's planned withdrawal from the EU. Therefore, the Appellant fails to understand why the Minister, at
paragraph (c) of the Decision, concluded that the development, as contemplated in the Decision, "should have a
positive effect on the economy of the local area".

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna

The Aquafact Report underlines the ecological benefit of mussel cultivation in Wexford Harbour. It notes the
long-standing positive contribution of such cultivation to the relevant ecosystem while also emphasising the
control mechanism mussels exert on eutrophication. Finally, mussel beds in Wexford Harbour give rise to
greater biodiversity — this benefit would be lost/greatly reduced by the Decision.

Estuarine area

42.

In reaching the Decision, the Minister appears to have determined that, in estuarine areas, only 15% of the
relevant area should be licensed for mussel farming activities. The effect is to reduce significantly the
Appellant's licensed area. The figure of 15% is referenced in the DAFM's (undated) Appropriate Assessment
Conclusion Statement (the "AACS") for the Wexford Harbour and neighbouring SACs,? which is referenced in
paragraph (j) of the Decision. The figure of 15% appears to be based on a recommendation by the National

hitps://www.agriculture.qgov.ie/media/migration/seafood/aguacultureforeshoremanagement/agquaculturelicensina/appropriateassessments/wexford/Concl
usionStatementWexfordHbr110619.pdf
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43.

45.

46.

47.

48.

Parks & Wildlife Service (the "NPWS") in its 2011 report, "Slaney River Valley SAC (site code: 0781)
Conservation objectives supporting document -marine habitats and species".®

The NPWS's report states as follows: "Significant anthropogenic disturbance may occur with such intensity
and/or frequency as to effectively represent a continuous or ongoing source of disturbance over time and space

(e.g., effluent discharge within a given area). Drawing from the principle outlined in the European Commission’s

Article 17 reporting framework that disturbance of greater than 25% of the area of an Annex | habitat represents
unfavourable conservation status, this Department takes the view that licensing of activities likely to cause

continuous disturbance of each community type should not exceed an approximate area of 15%. Thereafter, an
increasingly cautious approach is advocated" (emphasis added).®

The nature of mussel farming activity is crucial, in this context. The Appellant's mussels, as with all other bottom
cultivators of mussels, are located on the seabed. While the amount of time spent physically farming the area is
variable, there is no basis for concluding, as is implicit in the Decision, that the Appellant's activity is continuous
or ongoing and that, consequently, any geographic threshold should apply. (The Aquafact Report contains a
detailed description of the musse! cultivation process).

While the mussels are maturing, the Appellant carries out monthly sampling activities to check for growth or
predation. Sampling involves one passage of the Appellant's vessel over the area where the mussels are lying.
A dredge is towed to take a sample of mussels which, after inspection, is returned to the seabed.

Prior to harvesting, mussels may be shifted from one area to another, more productive, area. This may be done
either to increase meat content or because of predation in the first area. Moving a bed of mussels normally
means the Appellant's vessel is active on a site for seven or eight days over a two-week period. A normal
fishing day during this time involves, at most, three to four hours' fishing.

When the Appellant harvests the mussels for sale, it ‘fishes to order'. The orders normally require that fishing
takes place on a Monday, Tuesday, Wednesday or Saturday. If market conditions are very good, the Appellant
may fish on all four days; conversely, when things are slow, the Appellant may not fish any of the days. The
Appellant normally fishes for one or two lorry-loads of mussels when harvesting. This activity takes
approximately one hour to catch, so the dredger is out in the Wexford Harbour for under two hours.

Sales of mussels may take place from July right through to the following April. The Appellant only has a certain
amount to harvest in a season, the activity is therefore 'market-driven’. It may fish over a long time, or the
harvest may be concentrated and carried out in a short space of time. If the Appellant were to fish, say, 40 lorry-
loads in a season, that would mean a maximum of 40 'harvesting trips' over nine months. On busy days, it may
fish for two lorry-loads, which would reduce the total number of days 'on site' per year.

9 hitps://www.npws.ielsites/defaull/files/publications/pdf/000781 Slaney%20River%20Valley%20SACY%20Marine%20Supporting%20Doc_V1.pdf

° Page 7.
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49,

50.

51.

v 2

53.

The mussels are in Wexford harbour for approximately two years from the time they are re-laid as seed mussels
to when they are harvested for export. For the vast majority of this time, the mussels are simply growing in
nature, and the Appellant's vessel is idle at the quayside.

Therefore, there is no basis for concluding that the Appellant's mussel farming activity is "continuous or ongoing"
or causes "continuous disturbance”. Furthermore, there is no effluent discharge other than what the mussels
themselves produce.™

On the contrary, mussel farming is of significant benefit to the marine environment, particularly where other
activities are undertaken nearby. The Appellant is fully aware of environmental issues; its products are certified
by the Marine Stewardship Council'?. Lindahl and Kollberg demonstrate that mussel farming is a very effective
method of combatting eutrophication, an environmental hazard caused by nutrient leakage into marine waters
from agriculture, rural living, sewage discharges and other human activities. '

The Appellant refers to Chapter 11 of the Marine Institute's Report supporting Appropriate Assessment of
Aquaculture in Slaney River Valley SAC (Site Code: 000781) and Raven Point Nature Reserve SAC (Site Code:
000710),"* which comprises Annex | to the Marine Institute's Appropriate Assessment Summary Report of
Aquaculture in the Slaney River Valley SAC (Site Code: 000781), Raven Point Nature Reserve SAC (Site Code:
000710) Wexford Harbour and Slobs SPA (site code 004076) and Raven SPA (site code 004019)" (the
"MIAA").

In that chapter, the authors note that mussels are historically part of Wexford Harbour's ecosystem and are
considered a component of the mixed sediment community complex. It is also noted that mussels play an
important role against eutrophication of the water in the harbour. The report also highlights the enhancement to
habitat heterogeneity caused by the mussel population.'® Chapter Il concludes as follows:

"In summary, it is our view, based upon the information presented above, that bottom mussel culture, at
current levels, does have a positive role in ecosystem function in terms of nutrient and phytoplankton

mediation as well as provision of habitat. The addition of more mussels to the system (with new

applications) may have additional benefit in terms of reducing effects of eutrophication, and may further

improve status in the outer parts of Wexford Harbour relative to the Lower Slaney waterbody; however,
this remains to be determined/confirmed and is subject to availability of additional seed" (emphasis
added)."”

" In fact, the Appellant notes that mussels, even without farming, naturally occur in Wexford Harbour.
12 hitps://www.msc.oral

* Odd Lindahl and Sven Kollberg, "How mussels can improve coastal water quality”, BioScience Explained, Vol 5 No 1, dated 2008. See here:
https://bioenv.qu.se/digitalAssets/1575/1575640 musseleng.pdf
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https://iwww.agriculture.gov.ie/media/migration/seafood/aguacultureforeshoremanagement/aguaculturelicensing/appropriateassessments/Annex|Wexfor

dHarbourSACsAA270318.pdf
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https://www.agriculture.gov.ie/media/migration/seafood/aguacultureforeshoremanagement/aquaculturelicensing/appropriateassessments/WexfordHarbo

urNaturaSitesAASummary270318.pdf
1% See pages 63 to 67.

'" Page 67.
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55.

56.

57.

58.

59.

The clear and uncontroverted evidence is thus that mussel cultivation supports and contributes positively to the
relevant SAC and its conservation objectives. Given the length of time that this activity has been carried on in a
manner that has led to the designation of Wexford Harbour as part of an SAC/SPA and the positive impacts on
its integrity since then, it makes no sense whatsoever to reduce the area in which mussel cultivation occurs. A
fortiori, it makes absolutely no sense to carry out such a drastic reduction which will severely impact on the
economic viability of the activity in question which is such a positive contributor to the harbour as well as to the
local economy.

With regard to the assertion (quoted above) that adding more mussels is subject to availability of additional
seed, the Appellant notes that the relevant seed does not need to be fished in the Irish Sea. Several operators
re-lay seed from elsewhere or take seed from half-grown mussels (the Appellant also notes that such
movements of shellfish must be approved by the Marine Institute). Therefore, the additional benefits highlighted
.in Annex | to the MIAA are not, in fact, "subject to the availability of additional seed" from Irish waters.

Furthermore, the European Commission's Reporting under Article 17 of the Habitats Directive, Explanatory
Notes and Guidelines for the period 2013-2018 (the "EC Guidelines")'® indicate that devoting as much as 25%
of an SAC to aquaculture is unlikely to affect that SAC's conservation status. In fact, the EC Guidelines do not
necessarily apply a 25% 'limit' to aquaculture activities taking place within an SAC, as the Minister/NPWS seems
to have inferred. The general evaluation matrix at Annex E of the EC Guidelines denotes an SAC's
conservation status as 'Unfavourable — bad' if, inter alia, "more than 25% of the area is unfavourable as regards
its specific structures and functions" (emphasis added). This means that if more than 25% of an SAC is
considered unfavourable, then the entire area has an 'unfavourable' status.

Contrary to the apparent inference of the Minister/NPWS, this does not in any way imply that if more than 25%
of an SAC is licensed to aguaculture, the entire habitat is unfavourable. The NPWS has therefore
misinterpreted the EC Guidelines.

As far as the Appellant is aware, no other EU Member State has interpreted the EC Guidelines in this manner.
It is also worth recalling that mussel farming activities have subsisted for several generations in Wexford
Harbour, with positive environmental effects. Mussel and other shellfish beds are known for providing a habitat
for a large number of species. For example, the Wageningen University & Research, a Dutch third-level
institution, has conducted several studies in the western Wadden Sea, off the northern coast of the Netherlands,
concluding that mussel farming creates a 'hot spot' for biodiversity'®. (See also the Aquafact Report).

However, even assuming that the NPWS's reading of the EC Guidelines is correct (which the Appellant does not
believe to be the case), the Appellant does not understand why (a) the NPWS felt the need to cut this 25%
figure by almost half, to 15% or (b) more pertinently, why the Minister decided to adopt the NPWS's reasoning.

'8 European Commission, "Reporting under Article 17 of the Habitats Directive, Explanatory Notes and Guidelines for the period 2013-2018, Final

version

- May 2017, available here: hitps://circabc.europa.eu/sd/a/3ed9f375-227e-46cd-b3dd-1fc59cefcdbd/Doc%20NADEG%2017-05-

02%20Reporting%20quidelines%20Article%2017%20final%20April%2017.pdf

19

hitps://www.wur.nl/en/Research-Results/Research-Institutes/marine-research/Research/Projects/PRODUS-Sustainable-shellfish-culture/Effects-on-

nature htm
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60.

61.

62.

Regarding any disturbance to the population of birds at the Wexford Wildfowl sanctuary, throughout its time
engaged in mussel farming activities in Co. Wexford, the Appellant has been aware of the Reserve, located to
the north-east of the Site. The Appellant understands that, in 2008 or 2009, the NPWS had concerns about the
potential effects of mussel farming on the local population of Greenland white-fronted geese living on the
Reserve.

In/around 2009, the NPWS undertook a three-day study, whereby it monitored the behaviour of the geese
before, during and after a day on which the Appellant fished for mussels. The Appellant understood at the
relevant time that the NPWS was due to carry out further relevant studies and produce a report demonstrating
its conclusion. However, this report never materialised.

Around the same time, Bord lascaigh Mhara ("BIM") hired its own photographer to conduct a similar exercise.
The Appellant understands that BIM's report uncovered minimal effect, if any, on the relevant geese. The
Appellant further understands that BIM has footage, and can produce this at a later stage if requested by ALAB
(e.g., at an oral hearing). In fact, to the Appellant's knowledge, BIM's report showed that the geese in fact
moved closer to the fishing activity when it was being conducted. To the best of the Appellant's knowledge,
despite the findings of BIM's report, the NPWS report made no mention of it.

Coastal area

63.

64.

65.

Separately, the Decision cites the AACS, which estimates the extent of intertidal habitat at approximately 1,400
hectares. The Appellant believes that this is a major over-estimate. The Appellant's coastal (i.e., non-estuarine)
mussel beds are not intertidal. The Minister appears to have used erroneous maps to conclude that the relevant
waters are intertidal.

The Appellant refers to paragraph 2.16 of Annex Il to the MIAA, where it is stated that "because of the rapidly
changing nature of the mobile sandbanks at the mouth of the harbour, precise definition of tidal zones is

problematic” (emphasis added). At paragraph 2.18, the authors note that "the configuration of sandbanks at the
mouth of the harbour has, however, changed substantially since 2011 [when the satellite images were taken]"
and that "upon ground-truthing undertaken by the GSI, the quality of the data in the inner part of the harbour was
classified as unreliable or of limited reliability, due to high levels of turbidity at the time the image was captured.
Despite these limitations, the GSI bathymetry data has been used for calculating levels of exposure of intertidal

habitat at specified tidal levels" (emphasis added).

The MIAA, which the Decision reflects, has clearly acknowledged the deficiencies in the relevant bathymetry
data. Furthermore, paragraph 2.17 refers to Wexford Harbour Chartlets prepared by Brian Coulter. When
viewed, these chartlets clearly show that the Appellant has lost up to one metre of depth on the majarity of the
water in Wexford Harbour (where the vast majority of the Appellant's sites (and other sites) are based) due to

the incorrect classification of the sites as intertidal.?®

20 htips://wexfordharbour.info/iChart/index.html
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66.

67.

69.

70.

71.

Furthermore, the AACS itself notes the discrepancies between mapping methods. See page 6, where it is
stated that "the extent of intertidal habitat mapped by the GSI method is estimated at approximately 1,400 ha, as
opposed to 1,027 ha, calculated from the OSI maps". The Geological Survey Ireland ("GSI") maps, which
produce satellite-derived bathymetry data and used at page 46 of Annex Il to the MIAA,2' show the relevant
intertidal area. These maps purport to show that the River Slaney is intertidal on spring tides between Wexford
Quay and Ferrybank Quay. This is patently inaccurate. The Appellant knows, from its extensive local
knowledge, that there are two to three metres of water in that area at a low spring tide.

Mareover, the Appellant understands that the GSI is itself concerned that its own data has been used. Please
see enclosed an e-mail dated 15 October 2019 from the GSI to this effect at Annex 4, where the author states
that the GSI "deemed the results as not satisfactory for any application related to coastal mapping". The
Appellant fails to understand how the Minister could possibly have relied upon the GSI data, when the very
organisation which produced the data has expressly acknowledged their unreliability.

As a mussel-farming enterprise working in the Wexford Harbour on a regular basis over several years, the
Appellant knows that huge areas of its sites which are deemed intertidal are simply not intertidal. Given that the
data are inaccurate in Wexford Quays, an area which should be very easy to assess, the Appellant does not
understand why they were relied upon for the rest of the harbour. Given the potentially enormous
consequences of the Decision its business, the Appellant finds it extremely concerning that the bathymetry
analysis, upon which the Decision is largely based, is inaccurate and incorrect.

The Aquafact Report concludes the relevant environmental effects of mussel cultivation in Wexford Harbour are
generally seen as positive.

In summary, the assessment of criterion (e) in the Decision and in the underlying documentation is based on
flawed science and a flawed interpretation of science. To compound this error, the reasoning in the Decision
cites only positive factors (see paragraphs (f), (h) and (k)). For example, paragraph (f) notes that "shellfish have
a positive role in the ecosystem function in terms of nutrient and phytoplankton mediation". However, again, this
conclusion applies equally to the Total Area as to the reduced area over which the Minister now proposes to
grant a licence.

There is, therefore, no reason to reduce the Total Area based on criterion (e).

21

Marine Institute Birds Study for Wexford Harbour, the Raven and Rosslare Bay

hitps://www.agriculture.gov.ie/media/migration/seafood/aguacultureforeshoremanagement/aquaculturelicensing/appropriateassessments/Annexl|Wexfor

dSPAsAA270318.pdf
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73.

74.

75.

76.

77.

78.

79.

(f)  the effect or likely effect on the environment generally in the vicinity of the place or water on or in

which that aquaculture is or is proposed to be carried on—
(i) on the foreshore, or

(i) at any other place, if there is or would be no discharge of trade or sewage effluent
within the meaning of, and requiring a licence under section 4 of the Local
Government (Water Pollution) Act, 1977

The Appellant's activities have no material adverse effects on the environment. No infrastructure is used in
mussel farming. Mussels are not fed and nothing is introduced into the water. Simply put, mussels do not
create pollution.

The Aquafact Report concludes that the ecological effects of mussel cultivation in Wexford Harbour are
generally seen as positive.

At paragraph (j), the Decision cites the recommendations of the AACS and the MIAA as a basis for reducing the
Total Area. However, neither of these documents points to significant effects on the local environment as a
result of the Appellant's activities. Therefore, there is no reason for the Minister to reduce the Total Area on the
basis of criterion (f).

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters.

The Appellant's activities have no material adverse effects on the man-made environment. Given the historical
activity at the Appellant's sites, both before and after the first licences were issued, the Appellant is virtually

certain that there are no archaeological elements on its sites.

The Appellant understands that an archaeological survey was or is being prepared for Wexford Harbour. As far
as the Appellant is aware, BIM has put this work out to tender and surveys and studies have taken place.
However, the Appellant is not aware of a final report, and understands that this report has not yet been
completed.

That said, archaeological studies were carried out prior to grant of the original licence in 2003. In any event, the
renewal applications should not require new archaeological surveys and, as far as the Appellant is aware, the
applications for new sites are the only ones of relevance to the BIM-commissioned survey.

The Aquafact Report finds no predicted impacts on the man-made environment or its heritage value.

The Minister was therefore correct to state, at paragraph (e), that "there are no effects anticipated on the man-
made environment heritage of value in the area". This conclusion applies equally to the Total Area as to the
reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason to reduce

the total licensed area based on criterion (g).
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Fundamental Principles of Public/Administrative Law

80.

81.

82.

83.

In addition to his failure to apply/interpret the criteria contained in Section 61 of the Act, the Minister has also
breached fundamental principles of public/administrative?? law in several respects. As a Member of the
Government, the Minister is obliged to follow fundamental public law principles.

(i) Failure to Give Adequate Reasons

The duty to provide reasons is a key principle of administrative law. In Mallak v Minister for Justice, Equality and
Law Reform, the Supreme Court upheld this principle. Fennelly J, for the Court, found that this duty subsists,
even where a public body has absolute discretion in its decision-making, and that "the rule of law requires all
decision-makers to act fairly and rationally, meaning that they must not make decisions without reasons".

More particularly, public bodies such as the Minister are under a duty to give adequate reasons for their
decisions. In the context of a planning decision, in the High Court case of Mulholland v An Bord Pleanéla,®
Kelly J outlined the requirement to give adequate reasons as follows:

"The statement of considerations must therefore be sufficient to:-

(1) give the applicant such information as may be necessary and appropriate for him to consider whether
he has a reasonable chance of succeeding in appealing or judicially reviewing the decision.

(2) arm himself for such hearing or review.

(3) know if the decision maker has directed his mind adequately to the issues which it has considered or
is obliged to consider.

(4) enable the courts to review the decision."*

In a particularly pertinent case, Deerland Construction v Aquaculture Licensing Appeals Board,?® Kelly J quoted
the English case of South Bucks County Council v Porter where Brown LJ stated that the reasons for a decision
"must enable the reader to understand why the matter was decided as it was and whatl conclusions were
reached on 'the principal important controversial issues’, disclosing how any issue of law or fact was resolved"?

Kelly J went on to state that "/ do not accept that a pro forma recitation of the matters which are contained in
ALAB's decision amounts to a compliance with its statutory obligation to state its reasons for such decision". He
concluded that an applicant should "know from reading the decision the reasons for it' (emphases added).2

22 |n this appeal, we use the terms "public law" and "administrative law" Interchangeably.

22 Mallak v Minister for Justice Equality and Law Reform, [2012] IESC 59, paragraph 43.

# Mulholland v An Bord Fleanéla, [2006] 1 IR 453, paragraphs 464 — 465.

% It is clear from the judgment of Hedigan J in West Wood Club Limited v An Bord Pleandla and Dublin City Council that, although that case related to a
specific duty to give reasons under the Planning and Development Act 2000, "Kelly J found that the existing jurisprudence regarding what is required for
reasons to be considered as adequate at law continued to apply". See West Wood Club Limited v An Bord Pleanala and Dublin City Council, [2010]
IEHC 16, paragraph 54.

%8 Deerland Construction v Aquaculture Licensing Appeals Board, [2009] 1 IR 673.

7 South Bucks County Council v Porter, [2004] WLR 1953 at paragraph 36.

20 At page 44.
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84.

85.

86.

87.

a8.

80.

The Minister has several statutory powers under the Act and acts a "licensing authority" for the purposes of
Section 7 of this legislation. Under Section 61 of the Act, the Minister is required, as stated above, to have
regard to seven criteria in deciding a licence application. Each criterion entails the study and consideration of
several factors, encompassing economic, ecological and other issues. Therefore, as far as the Appellant is
aware, the Decision is, or at least should be, based on a consideration of a large body of scientific evidence.
Therefare, the Appellant would have expected the Decision to shed at least some light on that consideration, to
show why the Minister reached the Decision.

Instead, the Decision is no more than one page long. The operative part of the Decision, i.e., the portion
purporting to show the reasons for the Decision, contains 12 terse statements. This is no more than a pro forma
recitation of the factors considered in arriving at the Decision. The similarity between the wording of the
Decision and the Associated Decisions (and indeed the wording of decisions addressed to other mussel farmers
in the Wexford Harbour area) is striking. It is not possible for the Appellant to know, from reading the Decision,
the reasons why it was reached, much less to understand the reasons for the Decision on the principal
controversial issues (as required under the principle contained in Deerland Construction). In the language of the
third limb of the extract from Kelly J's Mulholland v An Bord Pleanéla judgment (see above), the Decision gives
the Appellant no indication of whether the Minister has directed his mind adequately to the issues which he was
obliged to consider.

Critically, the Minister's rationale, such as it is, simply answers the wrong question. The Decision sets out (albeit
inadequate) reasons for granting a licence for a reduced area. However, it utterly fails to address the true
question, which is why the Minister has not granted the licence for the Total Area, i.e., the area the subject of the
original application. The Appellant expected to see an explanation of the rationale for reducing the area.
However, any such explanation is missing from the Decision, save for an oblique reference to the "reconfigured
site".

For example, reason (c) states that "ftlhe proposed development should have a positive effect on the economy
of the local area". As noted above, the Appellant considers that the "proposed development’, as envisaged in
the Decision (i.e., with a huge cut to its licensed area) will in fact have an adverse effect on the local economy.
To compound the fact that the Minister has made a fundamental error of judgement of fact, there is no evidence
in the Decision to support the conclusion that the "proposed development" as envisaged in the Decision will
benefit the local economy.

Furthermore, the letter from the DAFM accompanying the licence fails to provide any information as to why the
Minister reached the Decision.

In summary, the Minister has provided a wholly inadequate set of reasons for the Appellant to be able to
understand why the Decision was reached.
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(i)  Breach of the Right to be Heard

There is a broad duty on Irish public bodies, including the Minister, to give full information to parties such as the
Appellant on a decision adverse to its (i.e., the Appellant's) interests which is in contemplation, and to give such
party the opportunity to make the best possible case. Public bodies are required to inform persons such as the
Appellant of defects in their cases, and to offer them the opportunity to address that difficulty.  In Mishra v
Minister for Justice, Kelly J held that fundamental fairness required that an applicant be given the opportunity to
rebut a presumption of the Minister which was material to his decision to deny a citizenship application. More
generally, The State (McGeough) v Louth County Council held that where a public authority adopts a principle or
policy for deciding on an application, the applicant should be afforded "the opportunity of conforming with or
contesting such a principle or policy".?® Similarly, in a Privy Council case, Mahon v Air New Zealand, it was held
that persons affected by decisions of public authorities (in that case, a tribunal) must have the opportunity to
rebut evidence against them.°

The Minister was thus required to provide the Appellant, in circumstances such as its application for a licence,
with the opportunity to rebut evidence on which the Minister intended to rely in a decision. Such procedures are
common in other areas of administrative law. To take one example, when the Competition and Consumer
Protection Commission (formerly the Competition Authority) (the "CCPC") is minded to determine that a merger
or acquisition®' will result in a substantial lessening of competition (i.e., to block that merger or acquisition), its
practice (although it is not legally required to do so) is to furnish the parties to the transaction with an
assessment. The purpose of the assessment is to demonstrate the reasons why, in the CCPC's preliminary
view, the merger or acquisition will have an anti-competitive effect and therefore not be in the public interest.
Typically, the CCPC's assessment is based on econometric or other evidence which supports the preliminary
conclusion. Furthermore, parties are given the opportunity to request an oral hearing, at which they are given
the full opportunity to rebut the evidence on which the CCPC proposes to rely.®?

At no stage prior to the Decision being published in the Wexford People, either during the public consultation
process, or after stating its observations, was the Appellant provided with any indication of the Minister's
preliminary or ultimate conclusion.

The Appellant's submission during the consultation process was by way of response to submissions made by
various bodies in October 2018, as described above. The Appellant had no consultation with the Minister or the
DAFM at any stage. In particular, the Appellant was not consulted on the proposed cuts or on where new
licensed areas should be located. No reason was given as to why the Minister/DAFM decided the area (i.e., the
shape) and location of the new sites.

The first time the Appellant was made aware of the Decision was on 17 September 2019, when the relevant
noteice appeared in the Wexford People.

29 State (McGeough) v Louth County Council [1973] 107 LITR 13 at 28.

® Mahon v Air New Zealand, [1984] A.C. B0B.

3 As defined in Section 16 of the Competition Act 2002 (as amended).

2 See the CCPC's Mergers and Acquisitions Pracedures, available at htips://www.ccpe.ie/business/wp-content/uploads/sites/3/2018/04/CCPC-Mergers-
Procedures-for-the-review-of-mergers-and-acquisitions.pdf
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The Appellant was very surprised to learn of the Minister's findings, and by the manner in which it did so. As
noted above, the Decision is based on flawed reasons. However, to add insult to injury, the manner by which
the Minister informed the Appellant and the procedures followed during the process, are in clear breach of the
Minister's obligations under public law to provide the Appellant with the opportunity to respond to the Minister's
preliminary conclusions.

(iii)  Failure to Exercise Proportionality/Abuse of Discretionary Powers

In exercising its discretionary powers, a public body must abide by the principle of proportionality.®® It is also
clear that a public body must not abuse those powers. It is clear from the Wednesbury judgment® that one of
the ways in which a public authority may abuse its discretionary power is by taking irrelevant factors into account
and/or not taking relevant factors into account.

The NPWS appears to interpret the EC Guidelines as recommending that, at most, 25% of an SAC should be
allocated to activities which may be damaging to the relevant habitat. As stated above, this mis-interprets the
EC Guidelines. All the EC Guidelines say is that if more than 25% of an SAC is considered unfavourable, then
the entire area has an 'unfavourable' status (see above regarding Section 61(e) of the Act). However, even if
the NPWS's interpretation was correct (which the Appellant strongly disputes), in order for the EC Guidelines to
apply in the first place, it must be demonstrated that the activities are, in fact, damaging. As noted above,
Lindahl and Kollberg, amongst others, have demonstrated that mussel farming activities are in fact beneficial to
the marine environment. These benefits include the combatting of eutrophication. (See section 4 of the
Aquafact Report).

Going one step further, again assuming that the NPWS's interpretation of the EC Guidelines is correct, even if
mussel farming could be said to be damaging to the local habitat/marine environment (which the Appellant
strongly disputes), reducing the licensed area to 15% of the SAC is draconian and wholly disproportionate. It is
not clear to the Appellant why such a large reduction is merited. Indeed, this 'cut' appears somewhat arbitrary.
The Appellant acknowledges that the NPWS's view is not binding on the Minister. Nonetheless, the Minister
should have given due consideration to the merits of (a) the NPWS's interpretation of the EC Guidelines and (b)
the NPWS's view that it is appropriate to reduce the licensed area from 25% to 15%. This is particularly true in
circumstances where the evidence for the purported net environmental damage (i.e., damage from the mussel
farming to the local habitat) is, at best, suspect and where mussel farming has been conducted at Wexford
Harbour for several generations while producing environmental and other benefits. Instead, the Minister
appears to have (a) blindly accepted the NPWS's interpretation of the EC Guidelines and (b) given a
disproportionate weight to the NPWS's view, taking an upper limit for aguaculture of 15% of an SAC 'as read',
notwithstanding the substantial evidence that a figure of 25% should be more than acceptable (and that the
activity is not environmentally damaging in the first place).

The NPWS's view that the figure of 25% should be reduced to 15% is without scientific basis and appears to
ignare the positive influence that mussel cultivation has had in the Site and in the wider Wexford Harbour over

3 Barry v Sentencing Review Group and the Minister for Justice, Equality and Law Reform, [2001] 4 IR 67.
3 Associated Provincial Picture Houses Ltd v Wednesbury Carporation [1948] 1 KB 223 at 230.
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decades. This reduction will likely bring about a drastic change, the impacts of which are entirely unknown.
There is no suggestion that the proposed reduction could be said beyond reasonable scientific doubt to avoid
adverse significant impacts. On the contrary, reducing the Site could not be said beyond reasonable scientific
doubt not to adversely affect the integrity of the Site/SAC. Mussel cultivation in the area is long-established, and
has been shown to have positive environmental impacts, in contrast with other forms of aguaculture such as fish
farming. The European Commission's comments in this regard apply to aguaculture in general and the positive
impacts of mussel cultivation necessitate a far more positive appreciation of its role in the biological functioning
and maintaining and enhancement of the conservation objectives and interests in an SAC.

The Minister, based on the NPWS's view, proposes to remove large areas of mussel cultivation. The effects of
this proposed removal have not been scientifically assessed. In circumstances where the mussel cultivation
which subsisted at the Site for centuries led to the designation of the Wexford Harbour area, including the Site,
as an SAC/Natura 2000 site and has continued to support this status since, the removal of mussel cultivation
without scientific assessment should not be permitted.

By analogy, at the Burren SAC, the grazing activity carried out by domestic animals has contributed to and
continues to contribute to that area's conservation objectives by limiting the spread and cover of species that
would otherwise be likely to deprive the listed habitats and species of light and space as well as nutrients. The
drastic reduction of mussel cultivation and the periodic removal of excess nitrogen by the harvesting of same
should not be enforced or compelled as to do so would be to risk a fundamental alteration of the balance within
the SAC.

(iv) Breach of Appellant's Legitimate Expectations

The doctrine of legitimate expectations is a fundamental feature of Irish public/administrative law. In essence,
the doctrine requires a public body such as the Minister honour a commitment as to the procedure(s) it will
follow. The aim of the doctrine is partly to ensure legal certainty with regard to a public bady's performance of its
functions, and to ensure good administration®. In Glencar Exploration plc v Mayo County Council,*® Fennelly J
in the Supreme Court stated the three principles of legitimate expectation. Firstly, a public authority must have
made a promise or representation, express or implied. Secondly, that representation must be addressed to
identifiable group of persons, such that it forms part of the relationship between the authority and those persons.
Thirdly, that representation must create a reasonable (or legitimate) expectation, to the extent that it would be
unjust for the authority to resile from it.

The same approach was adopted by the High Court in Lett & Co v Wexford Borough Council, a case which,
coincidentally, related to a compensation scheme for mussel fishermen in Wexford Harbour who suffered

% See, for example, Attorney General of Hong Kong v Ng Yuen Shiu [1983] 2 AC 629 which endorsed by the High Court in Fakih v Minister for Justice
[1993] 2 IR 408.
*® Glencar Explorations plc v Mayo County Council, [1992] 1 IR 84 at 162 - 163.
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financial losses caused by the operation of a waste water facility. In that case, it was decided that the
representation by the public body must relate to its exercise of a statutory power.*’

104. As documented above, the Appellant applied for its licence to be renewed in 2011. For six years, the Appellant
had received no communication from the Minister or his officials regarding the licence application suggesting
that any adverse finding was being considered. Relations with the Minister were, at all times, positive. There
was thus an implied representation by the Minister that the Appellant would, at the very least, be consulted
upon, and given the right to make submissions on, any proposed decision by the Minister. The Minister failed to
process the Appellant's licence application expeditiously. The Appellant thus continued to farm the relevant
sites for years, with no indication that an adverse decision was being contemplated.

105. The Appellant, together with some of its competitors who are also affected by similar decisions of the Minister
(and have lodged separate appeals), comprise a clearly identifiable group of persons.

106. Finally, the Minister's implied representation gave no indication that there would be any reduction in the licensed
area. At the very least, the Minister never gave any indication that a significant reduction, which poses a serious
threat to the viability of the Appellant's business (and indeed of the other appellants) and their employees, was
contemplated. Therefore, the Appellant (and the other appellants) had formed a legitimate expectation that their
licences would be renewed in full,

107. It is also clear that the Minister's implied representation relates to a statutory function, namely the Minister's
power to grant licences under Section 7 of the Act, in contrast with the facts of Lett & Co cited above.

Non-Exhaustive Nature of Claims

108. In addition to the factors outlined above regarding the Act and fundamental principles of public/administrative
law, the Appellant reserves the right to make further submissions at an oral hearing and/or otherwise based on
constitutional law, under the EU Charter of Fundamental Rights and/or under the European Convention on
Human Rights.

“Conclusion

109. In conclusion, the Decision is vitiated by errors of law both in the interpretation of the various criteria established
by Section 61 of the Act and in the failure to follow key principles of administrative law.

110. Therefore, the Appellant requests ALAB to set aside the Decision and grant it the right to continue cultivating
mussels at the Site.

WF-25224030-1

7 In that case, the purported payment of compensation was not under a statutory power. Therefore, it was held that no legitimate expectation had been
formed.
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"Determination of Aquaculture/ Foreshore Licensing application — T03/047C

Loch Gorman Mussels Ltd., 84 Northumberland Road, Ballsbridge, Dublin 4, applied for authorisation
for the bottom cultivation of mussels on the foreshore on an 42.11 ha site (703/047C) in Wexford
Harbour, Co. Wexford.

The Minister for Agriculture, Food and the Marine has determined that it is in public interest to grant
a variation of the licences sought i.e. reducing the footprint of the site from 42.11 ha to 14.0778 ha.
In making his determination the Minister considered those matters which by virtue of the Fisheries
(Amendment) Act 1997, and other relevant legislation, he was required to have regard. Such matters
include any submissions and observations received in accordance with the statutory provisions. The
following are the reasons and considerations for the Minister’s determination to grant a variation of
the licence sought: -

a.

Scientific advice is to the effect that the waters are suitable. The site is located in Wexford
Harbour Shellfish Designated Waters. Mussels in these waters currently have a “B”
classification;

This is a renewal application for existing aquaculture activity in Wexford Harbour and public
access to recreational and other activities is already accommodated by this project;

The proposed development should have a positive effect on the economy of the local area;
All issues raised during Public and Statutory consultation phase;
There are no effects anticipated on the man-made environment heritage of value in the area;

Shellfish have a positive role in the ecosystem function in terms of nutrient and
phytoplankton mediation;

There are no issues regarding visual impact as the site to be utilised is for bottom culture;
No significant effects arise regarding wild fisheries;

The site is located within the Slaney River Valley SAC (Site Code: 00781), The Raven Paint
Nature Reserve SAC (Sited Code: 00710), Wexford Harbour and Slobs SPA (Site Code: 4076)
and the Raven SPA (Site Code: 40189). An Article 6 Assessment has been carried out in relation
to aquaculture activities in the SAC’s/SPA’s. The Licensing Authority's Conclusion Statement
(available on the Department's website) outlines how aquaculture activities in these
SAC’s/SPA’s, including this reconfigured site, are being licensed and managed so as not to
significantly and adversely affect the integrity of the Slaney River Valley SAC , The Raven
Point Nature Reserve SAC, Wexford Harbour and Slobs SPA and the Raven SPA.

Taking account of the recommendations of the Appropriate Assessment the aguaculture
activity proposed at this (reconfigured) site is consistent with the Conservation Objectives for
the SAC’s/SPA’s;

A licence condition requiring full implementation of the measures set out in the draft Marine
Aquaculture Code of Practice prepared by Invasive Species Ireland;

The updated and enhanced Aquaculture and Foreshore licences contain terms and conditions
which reflect the environmental protection required under EU and National law."
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Mussel Cultivation, October 2019

Wexford Harbour

1. Introduction

AQUAFACT has been retained and instructed to prepare this report by River Bank Mussels Ltd., TL Mussels
Ltd., Loch Garman Harbour Mussels Ltd., Crescent Seafood Ltd., WD Shellfish Ltd. and Fjord Fresh Mussels Ltd.
each of which holds mussel cultivation licences in Wexford Harbour. The Department of Agriculture, Food and
the Marine (DAFM) has recently sought to vary these licences by reducing the foot print of the relevant sites
by ca 66%.

Wexford Harbour lies with the Slaney River Valley Special Area of Conservation (SAC) (site code 00781) and
within the Wexford Harbour and Slobs Special Protection Area (SPA) (site code 004076) and is close to another
SPA, the Raven SPA (site code 004019). These designations make the area a sensitive site in terms of its
conservation status (see National Parks and Wildlife Service (NPWS) 2011a, b). Known as Natura 2000 sites,
they form a network of nature protection areas in the EU. The network consists of both SACs and SPAs under

the Habitats and Bird EU Directives.

AQUAFACT is an environmental consultancy specialising in monitoring and managing resources in marine,
freshwater and terrestrial environments. AQUAFACT ensures a widely based service thanks to its contacts in
the scientific community, its close association with the National University of Ireland, Galway (NUIG), Galway
Mayo Institute of Technology (GMIT), University College Dublin, Trinity College and the expertise of its
scientific staff. Since it was established in 1986, AQUAFACT has provided marine ecological consultancy to a
wide range of clients including the State, semi-State and private sector. It has also carried out several studies

in the Wexford Harbour area.

This report:
1. Outlines AQUAFACT's experience in Wexford Harbour;
Outlines AQUAFACT’s experience with regard to mussel farms;
Outlines AQUAFACT's experience with regard to subtidal benthic surveys;

Describes the positive impacts of mussel cultivation on both the sea bed and the water column and

vos oW

Provides an assessment of a suite of criteria listed in the Fisheries (Amendment) Act, 1997.

IJN1566
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2. AQUAFACT’s Relevant Experience.

2.1.Experience in Wexford Harbour

In 2005, AQUAFACT carried out subtidal benthic surveys in Wexford Harbour as part of the EU Water
Framework Directive (WFD) monitoring programme on behalf of both the Marine Institute and the
Environmental Protection Agency (EPA). AQUAFACT was retained by Mott McDonald who were the consulting
engineers for Glanbia in a project relating to the latter’s food production facility in Wexford. AQUAFACT was

also part of the Bord lascaigh Mhara-led UISCE project that studied Wexford Habour in depth.

2.2.Experience with mussel farms

AQUAFACT has carried out an extensive range of surveys at mussel farms, particularly in Killary Harbour, Co.
Galway to assess the ecological impacts of mussel cultivation on the water column and the seabed. AQUAFACT
has also carried out similar studies on both oyster farms and salmon farms. During the period between 2000
—2006, AQUAFACT was appointed as experts to the International Council for the Exploration of the Seas (ICES)
working group on aquaculture. In 2013, 2014, 2017 and 2018/19, AQUAFACT has also carried out assessments

on licence applications on behalf of the Aquaculture Licence Appeals Board (ALAB).

2.3.Experience with Marine Subtidal Surveys

AQUAFACT has extensive experience in the planning, management, execution, analysis and reporting of
biological seabed (henthic) survey work. Some examples of the more recent surveys that have been carried

out for the Marine Institute and NPWS include the following:

e Benthic sampling and analysis of WFD benthic samples from Galway Bay, Kinvara Bay, Camus Bay and

Kilkerrin Bay in 2013/2014 for the Marine Institute;

e Taxonomic elements of WFD benthic samples from Killiney Bay, Waterford Estuary, Roaringwater

Bay, Cork Harbour and Kenmare Bay in 2013 for the Marine Institute;

e Taxonomic elements of WFD benthic samples from Baltimore, Boyne Estuary, Castletownbere, Clew
Bay, Cromane, Dublin Bay, Gweebara Bay, Inner Kenmare Bay, Killala Bay, Killybegs Harbour,

Kilmakilloge, Northwest Irish Sea, Sligo Bay, Tralee Bay and Youghal in 2012 for the Marine Institute;

e Benthic sampling and analysis of the Codling Bank for the NPWS in July 2012;

é AQUAFACT in1s66
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Benthic sampling and analysis of the Kish/Bray and Blackwater Banks in February 2012 for NPWS;
e Benthic sampling and analysis at two proposed aguaculture sites in 2012 for the Marine Institute;

» Benthic sampling analysis for the Galway Bay Cable Project in Inner Galway Bay August 2012 on behalf

of the Marine Institute;

e Benthic sampling and analysis of Kenmare Bay, Tralee Bay and the Magharees in 2011 for the Marine

Institute and NPWS;

» Benthic sampling of Killybegs Harbour, Dundalk Bay, Clew Bay, Newport Bay, Westport Bay, Killary
Harbour, Broadhaven Bay and Lough Swilly for the Marine Institute and the EPA in 2011;

» Benthic sampling and analysis of Mulroy Bay, Rutland Bay and Islands, Drumcliff Bay, Sligo Harbour,
Killala/Moy Estuary, Kilkerrin Bay, Mannin Bay, Slyne Head, Kingstown Bay, Shannon Estuary, Hook
Head, Saltee Islands and Carnsore Point in 2010 for the Marine Institute and NPWS and

» Benthic sampling and analysis of Galway Bay, Clew Bay, Donegal Bay, Broadhaven Bay, Blacksod Bay,
Lough Swilly, Wexford Harbour, Bannow Bay and the Blackwater Estuary in 2009 for the Marine
Institute and NPWS.

3. Description of the mussel cultivation process.

The vast majority of seed mussels is sourced off the east coast of Ireland. This is regulated by DAFM. The
range of seed size sourced is 15-40mm but the ideal range is 25-35mm. In general, the seed sourced on the
east coast beds is brought back into the harbour on the same day for re-laying. The opening times of the
seed beds vary and are dependent on when DAFM autharise same. Late summer is normally the seed fishing

period.

Two sites within Wexford Harbour are proposed to be used for seed collection which involves identifying
natural intertidal mussel settlement within the sites and relocating the seed mussels to subtidal areas.

The stocking density of seed within the harbour varies across each producer and is site dependent. At
present the seed stocking density ranges from 10-60 tonnes/hectare with the average around 30 tonnes /ha.
Re-laying of seed mussels from the hold is carried out by water jet through holes in the side of vessel. Once
re-layed, the mussels can take from 12-24 months to reach market size but the average growth period is
around 18 months. However, the timing on the re-lay plot can depend on the stock level from the previous
year, the progression of sales from the previous year’s stock, the progression of sales of the current year’s

stock, the market price, demand and the fluctuations of meat yield levels.

%;AQUAFACT INIS66
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Mussels sold have to be purified and de-gritted as Wexford Harbour outer is classified as B (mussels require
to be depurated in sea water prior to sale), whereas Wexford Inner is classified as C (if for consumption,
mussels must be cooked prior to sale) and mussels from here would have to be moved out into the outer

harbour for finishing to have them classified as B mussels.

During the ongrowing period after re-laying of seed, stock can be fished for starfish and green crab although
not all mussel producers do this. There are two boats fishing for green crab across the harbour on a variety
of sites where they have permission or licence. Starfish are generally confined to the outer sections of the

harbour closer to Raven Point.

Some producers move stock between sites e.g. they may have ground that is good for finishing (maximising
meat yield) and will seek to finish their stock on such grounds. Cleaning of the sites is normally done through
the action of harvesting. Most mussel harvesting is carried out from September to April with many operators
finished by the end of December. Some harvesting can be carried out during the summer months but this
depends on the market. The slack time is normally February to June. During this time monthly sampling
occurs to track stock quality. However, during the harvesting period, sites would be checked more
frequently and this varies considerably among the producers and is probably dependent on the quantity of

stock the producer normally exports.

During the harvesting season, access varies from 1 to 6 times per week. Access to sites usually happens
between half flood to half ebb where the tidal restriction is 3 hrs either side of high tide and for some sites,

the restriction is greater (1.5 hours before and after high tide).

During harvesting and re-laying, the dredgers move slowly over the site with the dredges trailing about 30
meters behind the vessel which when full, are winched in and the contents emptied into the hold. Once in
the hold, mussels are moved up a conveyor belt through a washer and crabs/starfish are picked off along
with stones/waste. The mussels are then directed by conveyor to one tonne bags hanging in the other part
of the hold. Normally about 20 tonnes are harvested for each transport to the market. Unloading from the
boat is either carried out at the quayside by an onboard crane or using a crane on a lorry onto wooden

pallets which are then loaded into a transport lorry.

It should be noted also that dredging is a temporary disturbance of the sea bed and not a permanent
destruction of the habitat and upturned sea bed will be quickly re-colonised by the same suite of the species

that occur in this habitat.

% AQUAFACT  inises
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4, Ecological services provided by mussel farming in Wexford Harbour.

There are several important ecological aspects of mussel cultivation that should be noted and these are:
1. The historical use of Wexford Harbour for the cultivation of mussels;
2. The eutrophication mitigation benefits arising from mussel cultivation in an area that is known to be
suffering from mild eutrophication and

3. The ecological benefits associated with mussel cultivation.

1. Mussel cultivation in Wexford Harbour.
Mussels have been recorded in the harbour for at least 2 centuries and most likely for a much longer time
period. The former time scale is confirmed by fisheries reports from the 19th century and the longer time
scale, although a presumption, is entirely likely. It is clear, from early records, that mussels would have been

present in the harbour presumably contributing positively to its ecosystem’s functioning.

Within the conservation objectives of the Slaney River Valley SAC (site code 00781, NPWS 20113, b), no
community type is listed as mussel reefs; however, mussels are considered a component of the Mixed
Sediment Community Complex found in the habitat feature Estuaries (1130) and it is ecologically correct to
include this species within that community type. It is not possible however, to determine the numbers or
extent of mussels currently in the harbour that can be considered as ‘natural’ or that derive aquaculture
practices. AQUAFACT’s historical records of this community type i.e. Mixed Sediment Community in Wexford

Harbour show that it has been stable since the first survey was carried out in 2005.

2. The trophic status of the Slaney Estuary.

C The Slaney River catchment supports extensive areas of agricultural lands from which non-point source run
off feeds into the river. For this reason (and also arising from towns and small villages upstream in the
catchment), the system has been classed as polluted or potentially eutrophic in the last number of cycles

(EPA, 2015) (Table 1 below).

Table 1. Trophic status of Lower Slaney River and Wexford Harbour

(EPA, 2015).

Year Lower Slaney Wexford Harbour
2012-2014 Eutrophic Intermediate
2010-2012 Potentially Eutrophic | Potentially Eutrophic
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2007-2009 Eutrophic Unpolluted

2001-2005 Eutrophic Intermediate

Bivalves, such as mussels, are suspension feeders and feed at the lowest trophic level, influencing the
nutrient and organic interaction between the water column and the sea bed. They harvest phytoplankton
and organically enriched particles. In linking these two systems, bivalves play an important role in the
consumption and movement of energy within marine systems. The ability to control/mediate excess
phytoplankton is an important ability of bivalves. Many papers have concluded that bivalves have the ability
to control i.e. reduce, phytoplankton abundance in shallow water systems (Dame, 2013;Gallardi 2014;

Filgueira et al. 2015; Petersen et al., 2015).

For these reasons, grazing by mussels of phytoplankton and organic matter in the Slaney River Valley SAC is
an important control mechanism for eutrophication in the system and by reducing numbers of

mussels/production areas, this system will become even more eutrophic.

3. Habitats provided by shellfish communities.
Shellfish communities are known to provide important structure and enhance habitat heterogeneity in
marine systems (Walles et al., 2015). The shells themselves provide an attachment location for both epiflora
and epifaunal while the interstices provide refugia for mobile species. (Another role the shells play is in the

sequestration of carbon).

For these reasons, the mussel beds in the Slaney River Valley SAC give rise to greater biodiversity in the

C system and if numbers of mussels/production areas are reduced, the system will become less biodiverse.
)

Based upon the information presented in Sections 1, 2 and 3, bottom mussel culture at current levels in
Wexford Harbour has a positive role in ecosystem functioning in terms of:

1. Nutrient, phytoplankton and organic carbon sequestration

2. Provision of habitat for other marine flora and fauna and

3. Food resources for “Qualifying Interest” species of the SAC and “Species of Qualifying Interest” for

the SPA.

é/ AQUAFACT inises



Mussel Cultivation,
October 2019
Wexford Harbour

5. Assessment of criteria listed in the Fisheries (Amendment) Act 1997.

AQUAFACT was also asked to consider and comment on the 7 following criteria as listed in Section 61 of the
Fisheries (Amendment) Act 1997:
61.The licensing authority, in considering an application for an aquaculture licence or an appeal against
a decision on an application for a licence or a revocation or amendment of a licence, shall take account,

as may be appropriate in the circumstances of the particular case, of

a. The suitability of the place or waters at or in which the aquaculture is or is proposed to be carried on
for the activity in question,

b. Other beneficial uses, existing or potential, of the place or waters concerned,

c. The particular statutory status, if any, (including the provisions of any development plan, within the
meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the place
or waters,

d. The likely effects of the proposed aquaculture, revocation or amendment on the economy of the area
in which the aquaculture is or is proposed to be carried on,

e. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural
habitats and flora and fauna, and

f- The effect or likely effect on the environment generally in the vicinity of the place or water on or in
which that aquaculture is or is proposed to be carried on the foreshore, or at any other place, if there
is or would be no discharge of trade or sewage effluent within the meaning of, and requiring a licence
under section 4 of the Local Government (Water Pollution) Act, 1977, and

g. The effect or likely effect on the man-made environment of heritage value in the vicinity of the place

or waters.

1. The suitability of the place or waters at or in which the aquaculture is or is proposed to be
carried on for the activity in question.
The inner sections of Wexford Harbour is an entirely suitable place to carry out mussel cultivation

is it is relatively sheltered and shallow,

2. Other beneficial uses, existing or potential, of the place or waters concerned.
The only other use of Wexford Harbour is for boating but the two activities are not mutually

exclusive.
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3. The particular statutory status, if any, (including the provisions of any development plan, within
the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of
the place or waters.

As noted in the Introduction, two Natura 2000 sites (an SAC and an SPA) are present within Wexford
Harbour and the NPWS has drawn up a suite of conservation objectives for both these sites that
need to be complied with. The conservation objectives of the SAC are the more relevant to mussel
farming in the harbour as sea floor communities are listed as a Qualifying Interest (Ql) for the area
and the action of dredging for harvesting the stock could be seen as having a negative impact on
the conservation status of the SAC. However, as has been described above, Wexford Harbour is
naturally a highly dynamic area with aperiodic changes freshwater flows and associated variations
in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations

would mask any impacts associated with mussel dredging.

4. The likely effects of the proposed aquaculture, revocation or amendment on the economy of
the area in which the agquaculture is or is proposed to be carried on.
The economic impact on the general area is seen as positive as the cultivation process provides

employment for local people.

5. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries,
natural habitats and flora and fauna.
As noted above, the ecological effects of mussel cultivation generally are seen as positive in Wexford

Harbour.

6. The effect or likely effect on the environment generally in the vicinity of the place or water on
or in which that aquaculture is or is proposed to be carried on the foreshore, or at any other
place, if there is or would be no discharge of trade or sewage effluent within the meaning of,
and requiring a licence under section 4 of the Local Government (Water Pollution) Act, 1977.

As noted above, the ecological effects of mussel cultivation are seen as positive in Wexford Harbour.

7. The effect or likely effect on the man-made environment of heritage value in the vicinity of the
place or waters.

No impacts are predicted on the man-made environment or its heritage value.
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6. Conclusion

Mussel cultivation has been on-going in Wexford Harbour certainly for many decades and probably longer.
As for all estuaries, the location is highly dynamic with short term and seasonal changes in flow rates,
salinities, suspended solids and nutrient loadings and wave climate conditions. In addition, the catchment
area of the River Slaney is highly agriculturally developed and also has a number of medium sized towns e.g.
Bunclody and Enniscorthy all of which add nutrient loads to the river. This give rise to eutrophic conditions
in the estuary. As mussels are suspension feeders and feed at the lowest trophic level they play an
important role in regulating nutrient levels in the water column as they harvest phytoplankton and
organically enriched particles. For these reasons, it is highly likely that grazing by mussels of phytoplankton
and organic matter in the Slaney River Valley SAC is likely to be an important control mechanism of
eutrophication in the system and by reducing numbers of mussels/production areas, the system will become

even more eutrophic.

Shellfish communities provide important structure and enhance habitat heterogeneity in marine systems
and the shells themselves provide an attachment location for both epiflora and epifaunal while the
interstices provide refugia for mobile species. For these reasons, it is highly likely that the mussel beds in the
Slaney River Valley SAC give rise to greater biodiversity in the system and if numbers of mussels/production

areas are reduced, the system will become less biodiverse.

The main impact of bottom cultivation of mussels relates to the harvesting operation where dredges are used
to collect the adult shellfish for sale to market. It should be noted that dredging is a temporary disturbance of
the sea bed and not a permanent destruction of the habitat and that upturned sediments turned up by the
C ) dredging activity will be quickly re-colonised by the same suite of the species that occur in this habitat.

Wexford Harbour is naturally a highly dynamic area with aperiodic changes freshwater flows and associated
variations in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations

would mask any impacts associated with mussel dredging.
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APPOINTMENTS SPECIAL NOTICES -

\WEXFORD PEDPLE | Tuesday, September 17, 2019

BOOK KEEPER
WANTED

Book Keeper required for a haulage
company near Enniscorthy. Must have
minimum 2 years experience in a similar role
with strong Microsoft Office skills. Prior use
of accounting systems preferred. Should
have good crganization, problem solving
skills & the ability to work unsupervised,

If you ara Interested, please email
office.adhi@gmail.com

for further information, or call 085 B637633
between 9am - Ipm Monday to Friday.

1 Co. Wexlord

5 Educaiion Centro

Ny Jorad i kot ik G
Temporary (Full-Time) Administrator position
avallable at Co. Wexford Education Centre
Typical responsibilities of thia role include:
* mantaining diaries and amanging appeintments
« preparing and caltating reports
= filing
* preganng accounts
* prganising meetings
* managng databases
* linising with relevant organisations and cilents
Please forward your CV to Loraine O'Garman, Director,
Co, Wexford Education Centre, Milehouse Reoad,
Enniscarthy, Co. Wexford or aitematively email
director@ecwexford.le on cr before
Friday September 20th 2019,
Ca. Werford Educaticn Centre Is an equal opportunitiog
empleyer.

FISHERIES [AMENDMENT) ACT, 1997 (NO. 23)
FORESHORE ACT, 1933 (NO, 12) NOTICE OF
DECISION TO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minister for Agriculture. Focd and the Marine has
declded Lo grant Aquaculture and Fornshors Licences

{with varlations) to T.L Mussels Ud, Clonard Business

Park, Whitemill Industrial Estate, Wesford, Ca, Wexfond,
SITE REFS: T0/030A2, T03/0308, TOJ/030E, T02/030F.
TG3/030/1 (site C) and TOJ/CIFA for the boitam cultivation
of mustels on sites on the foreshore in Weatend Harbour,
Ca. Wexfard.

The reasons fer this declsien are claborated on the
Department’s website at: hitn: Yvaww agrieulture.
govie/sealond/squacultureforeshoremanagement/
:qumumfur&nyg\mﬂmﬂ:umdrrﬂmﬂ

An appeal against the Aquaculture Licence declsion may

ba made in writing. within one month of the date of its
publication, to THE AQUACULTURE LICENCES APPEALS
BOARD, Kilminchy Court, Portlaolse. Co. Laois, by
comgleting the Notice of Appeal Application Form available
from the Beard, phone 057 84 31912, e-mail infe@alablic
or webiite at httg: fwwwe lab e/

A perion may question the validity of the Fereshare
Licence determination by way of an application lor judicial
ruview, under Order 84 of the Rules of the Superlor Court
{51 No. 15 ol 1986). Practical infermation on the review
mechanism can be cbtained Irom the Citirens Information
Beard at: http-fwwew cltizensinformation e/

wwagriculure.govie a iy ee
W dagriculture_ls Townd s chs u?;m

FISHERIES (AMENDMENT) ACT, 1997 (NO. 23)
FORESHOREACT, 1933 (NO. 12) NOTICE OF
DECISION TO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minister for Agriculture, Food and the Marine has
decided to grant Agquaculture and Foreshore Licences

[with variaticns) to FJORD FRESH MUSSELS LTD. C/O
O'CALLAGHAN, O'MAHONY CODY & CO., CLONARD
BUSINESS PARK, WHITEMILL IND. ESTATE, WEXFORD,
CO. WEXFORD, REFS: T01/0444, TG3/0448 AND
TO3/044C for the bettom cultivation of mussels on sites on
the foreshore in WEXFORD HARBOUR, Ca. Wexford.

Thae reasons for this detision are elabarated on the
Department's website at: httg/lwww agricylture.

gov lefscatond/aguacultureforeshoremanagement/
quaculturelicensing/aquacultireilcencedecisions/

An appeal against the Aquaculture Licence decision may

be mada in variting. within one menth of the date of its
publication, ta THE AQUACULTURE LICENCES APPEALS
BOARD, Kilminchy Court, Pertiasize, Co. Lasis, by
comgleting tha Notice of Appeal Application Form availabie
from the Board, phone 057 B4 31912, e-mail infoalshia or
website at htpfwww alabie/

A person may question the validity of the Foreshare
Lieance determination by way ef an application for judicial
revlew, under Order 84 of the Rules of the Superior Court
(81 Na. 15 of 1984). Practical infermation on tha review
mechanism can bc cbtained from the Citizzns lnformation

a ‘ mu.-m.m'

vvveagticuliuregavie
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SPECIAL NOTICES

Chimney Cleaning
www.robertrochedrains.com

Drains
Unblocked

Tel. 0B7-21306639

- WEXFORD
1. COMPUTER
SERVICES

Providing affordable,
reliable computer support.
All aspects of computer services covered Indluding consultation,
repair, upgrade, installation, health check, virus remaval,
laptop screen and power jack replacement

FREE PICKUP & RETURN
Call Dermot Lucking on 0B87-3229896
emall: info@werlordcomputerservicesie
wowrw wesfordcomputarsenicntia

| iy Transferring the Family

o= Farm Clinic 2019

Teagasc invite you to their popular series of "Transferring the Family
Farm' clinics designed to enlighten & educate you unthemany

details invelved in creating an effective plan

Weodford Dolmen Hotel, Carlow

Entertainment

lemsteryour place -
wwur.tcngaec.mi[armlmnsfer

Thursday, 26 September | 10:30am

|ll|l|ll'
i
EeSERAN
.llllll.-
QRRnnnnn
=

B8N| (Business Network Intemnational) Menapia

Chapter Wexford are holding an Open Evening on

Thursday the 26th of September, from Spm in

!.hc Furm:arng Hotel, Wuxfurd, providing Wexford
to network with ful businesses

with a view to generate more income and build

mare contacts in Wexford and surrounding

areas. Business Network Intemational (BNI) is a

membershlp organisation for small businesses

whera members network and receive referrals. Itis

an intemational organisation around the world and

has about 120,000 active members.

We have vacancies in professions such as:

Loss Assessor, Health & Safety Consultant, Trades,

Beautician, Make Up Artist, Hair Salon, Interiar

Designer, Office Supplies, Engineer, Window

Manufacturer, Landscape Gardener, Mechanic, Car

Hire, Computer Services, Graphic Designer, Printer,

Security Firm, HR Cansultant, Cleaning Services.

To reglster, please contact

Acife Caulfield, President On 087-0993918

ar email her: acife@caulfieldfinancial.le

CONRADH NA

GAEILGE

Irish Language closses hava re storted from 1 1th September,

confinuing every Wadnesday from 8 00-9.30pm at the
C.B 5. Secondary School Thomas Si. Wexford

Ta failte roimh chéch All ora welcome

For enquires ring Pédﬂlig 086-8306530
Bigl Linn

T E T
ppmnder Froihsade comm &1 864

{1 e ) AR




SPECIAL NOTICES '

WEXFORO FEOPLE | Tuesday, September 17,2019

FISHERIES [AMENDMENT) ACT, 1997 (NO. 23)
FORESHORE ACT, 1933 (NO. 12) NOTICE OF

DECISION TO GRANT AQUACULTURE AND
FORESHORE LICENCES,

The Minister for Agriculture, raoawuummm
declded to grant Foreshore Licences

Aguaculture and
{eith umummwnsom MUSSELS I.TD. ROCKFIELD.
COOLCOTS, WEXFORD, CO. WEXFORD, REFS: TOJ/0I5A.
T0/03201. T0L/1502. T0I/0ISC. TOI/CISFAGL.
T0I/QISFEG2, TOL/CISFEGI, T0I/0728, TOL/OFCA for
the battom cultivation of mussels on silcs on the foreshore
in WEXFORD HARBOUR. Co. Weaford.
Thue reasens for this decision are elaborated on the
Deﬂmmn:\;:d website at: hnw.l‘wwsup‘ltulan
povie/seafood/aguaculturg rEmar ent,
anuactit gsﬂitnilﬂamﬁwmu&ggﬁqn;
An appeal agaimt the Aquaculture Licence dechion
ummhm:&g.»&uﬂnnmundmdamuhu
mmmnasmuun:mc&sm
BOARD, Wilminchy Court, Portlaoise, Cni.nh.brml:dn.
the Notice ol Appeal Apglication Form avallabia from
Board. phone 057 86 31912, e-mail kggﬂabhunrmwln
at bty Morwew alabjef
A perion may question the validity of the Fereshore Licence
mmmahﬂhywwdm:ppmum for judicial review,
under ol the Rules of the Superior Court (SI Mo. 15
of 1984). Pn:thal Infermation on the review mechaniim can
e obitalned trom the Cltizens Information Bosrd at:
hup:Twvw citizensinformation e/

a Bl s arn

vewwagricultumegorle
W aagriculturs_le

FISHERIES (AMENDMENT) ACT. 1997 (NO.
23) FORESHORE ACT, 1933 (NO. 12) NOTICE
OF REFUSALTO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minlster for Agriculture, Food and the Maring has refused
to grant Aquaculture and Foreshore Licences ta, TL Mussels
Led., Clonard Business Park, Whitemill Industrial Estate,
Wexford, SITE REF: TOJ/030C for the bottam cultivation

of mussels on a site on the foreshere in Weslord Horbour,
Co. Wexterd. The reasons for this decision are claborated on
the Department’s website at wwew agriculture govie/seafocd/
aqocultureiiceming

An appeal against the Aquacuiture Licence docision may

be made in weiting, within one month of the date of it
publication. to THE AQUACULTURE LICENCES APPEALS
BOARD, KGiminchy Court, Portlaoise, Co. Laols, by complating
the Notice of Appeal Application Form available Irom the
Board phone 057 84 31912, e-mail infodalsbuie or website at
hitgdveawalah le/

A persan may question the validity of the Foreshore
Lleence determination by way of an application for judiclal
review, under Order 84 of the Rules of the Superier Court
(S1 No. 15 of 1984, Pract:cal information on the review
mechanism can bo cbtained fmm the Citlzens Information
Beard at: hepfvvw cltirernsinformation o/

werwagrculture.govle S Lolon Dedatotes,
W dagriculture_le rper bt

FISHERIES (AMENDMENT) ACT, 1997 (NQ. 23)
FOREHORE ACT, 1933 (NO. 12LNOTICE OF
REFUSALTO GRANT AQUACULTURE AND
FORESHORE LICENCES.

The Minister for Agriculture, Food and the Marine has
refuted to grant Aquaculture and Foreshare Licences ta,
WEXFORD MUSSELS LTD. ROCKFIELD, COOLCOTS,

CO. WEXFORD, SITE REF: T02/072A for the battom
cultivation of muasels en a site on the foreshore in
WEXFORD HARBQUR, CO. WEXFORD, The reascm

for this decislon are elaborated on the Department's websile
at wrw agriculiume gov be/seatond/aquacuitureliceming

An appeal againt the Aquacultune Licence decision may

e made in writing, within one month of tha data of ity
publication, to THE AQUACULTURE LICENCES AFPEALS
BOARD. Kilminchry Court. Portlacise. Co. Laois. by completing
the Metica of Appeal tion Form available from the
aud.mununﬂzummum
A persan may question the validity of the Foreshore
Licence determination by way of an apglication for juticial
review, under Order 84 of the Rules ef the Superior Caurt
(51 No. 15 el 1786). Practical infermation on the review
mechanism can bae obtained from the Citizens Information

'53’%“
W

Loreto Secondary School,
Pembrolke Hill, Ballynagee,
Wexford.

Telephone: 053-9146162
Wehs:te: WWW. 1or=:owulnrd.mm

E yodhd A 23 War vy

24540

- 2 WA

Im-hﬂﬂmmmmhlmumtdph
i cLaw almismnn into
mmmmplmﬁm&unwmmnlmm
Thursday, 28 September 2019 until 100 pra oa Frisey, 18 Ocuber 2019,
Turim reueved ovtsile of these dates will b retumned (o sender.

2 Application forma, 29 well as copics of the school's sdmissinn pulicy,
are available from the School Secrvtary and Reveptioniat duriag normal
whool howrs (813 2m 0 415 pm. Monday o Pricey} and muy alsi be
dhonrtichaind ot s sl it = L PO

FISHERIES (AMENDMENT) ACT, 1997 (NO. 23}
FORESHORE ACT, 1933 (NO. 12) NOTICE OF
DECISION TO GRANT/ REFUSE AQUACULTURE
AMND FORESHORE LICENCES,

Tha Minitter for Agriculture, Food and the Marine has decided
to grant (with varistions) or refluse to grant Aquaculture and
Foreshere Licence applications Lo the following in the Lable
below in Wenford Harbour, Co. Wealord:

Reference | Name Species | Decision
Number
TOL047 | Lach Garman Markowr | Museels | Geant
(sites A, | Mussels Lid. (Battom | Liccnces
gaq 24 Nothumbertand | Gulturel | fwith

Te1/0R3A | Road, Ballsbridge. varation)
T03/083A | Dublin 4
TOI/C48A | Noel Scaltan, Mussels | Grant
To1/091A | 29 William Strect. (Bottam | Licenzes
‘Wenford Town culture] | Iwith
and variationa)
Sheila Seallan.
Crogswinds,
Avandale Dtive,
Wexford Town

TOU/D4? | Riverbank Munsels Lid, | Mussels | Graamy

AB.C.D | CompersCommorket, | ohure) | iwith

TCI/052 | W. D Sheltfah Lid Muisels | Grant

&8 Coopers, Commarker, | fulture) | bwith

TO3/035 | Crescent Seafoods Ud. | Mussels | Grant
(2sites E | phyeihus, Ballaghablake, | {Bottom | Licences

@ St. Peter's College
- Secondary School
St Peter College Past Puplls AGM

Date: Wednesday 25th September 2019
Vernue: St Peters College

Mazs celebrated In College Chapel at 730 pm,
followed by AGM In school at B pm

All Past Pupils welcoma and encouraged to attend

Relreshments served

For hurther Information please contact Dectan Claney,

Preslden

¢ 5t Poters C PPU. Tl 086 BOBAGTS o
David Power FRO 5PC PPU, Tel: 087 7571077
CABINET MAKER AVAILABLE

For all the small’jobs around the house
shelving, Hot Press, Units, Doors,
Skirting Boards, Wardrobes etc..

All Interior paint work
Walls. Ceilings and Woodwork

e 087-2436228 ik

Board at: hap:fwww citirensinformation le/ Billy O Shea,

z Bt A a Prindpal and Secretary ta Boand of Mansgrment.
wewagticuiturnoosie Bis o Mors
W agriculturs_le T s e ROTHWELL

CONTRACTING LTD.

Emptnm:;h.;: Tanks,

SUPPLIERS OF

SANDJ GHAVEL, -erw vcl;;:ﬁ::u\r.:? ::: e
ALL TYPES gt jrats - 027 2580375
OF STONE & | [EEmrmme
DECORATIVE

STONE. e
ENQUIRIES 75% gank now avalable
087-9684393

F& Cisracioe. culture) | fwith
o Ca Wesford variation)
TOXO74 | Patrick Swords, Crory | Mussehy | Grant
(2uitesA | Lane, Croseabeg, (Boftom | Licences
&8) Ca. Weaford culture] | (with
and variationy)
Florence Sweeney.
Ballyhoe, Lower
Screen. Co. Waeaford
TO3/080A | Blly & Danlel Musels | Grant
Gayner, 19 Hillcrest, [Bottom | Licences
Mulgannen, culture) | fwith
Ca. Wesford vatlation)

TOJOTBA | Crescent Seafoods Lid. | Muttels | Refuse

Curracioe. cutturel
Co. Weaford
Toyceca | Billy & Daniel Musseh | Refuse
Gaynor, 19 Hillcrest. | (Bottom | Ucence
eulture)
Ca. Weatord

T03/093 | Me Eugena Duggan, Mussels | Refuse
2silesA | 141 Belvedern Geove, | (Dottom | Licerce
&H) Coolentts, Wesford culture)

The reazons for these decisions ara ebiberated on
the Department's website at: hitpFwww. ure,

5oy ie/saalood/aquacultureforeshoremanagement/
aquacultureiicenung/ac urehcencedecisions/wenford/

An appeal against the Aquaculiure Licence declsion may
e made in writing, within one menth of the date of its
publication, ta THE AQUACULTURE LICENCES APFEALS
BOARD, Kiiminchy Court. Portiaoise, Ca. Laols, by
completing the Netice of Appeal Application Form available
from the Board. phone 057 B4 31712, e-mail infoBalabie
or website at hite-fwyw slab e/

A person may question the validity of the Foreshore Licence
determination by way of an appli for judiclal reviev,
under Onder B4 of the Rules of the Supericr Court (51 No. 15
of 1984). Practical information on tha review mechanism can
ke obtained from tha Citizens Information Board at
hitp:Tweww citizensinformation e/

An Eovan [ mbassc s,
Pl 4] e arie

treoagrsulluregorle
W dagriculure_la




From Xadar Montavs

Sent Tuesday. 15 Ceicber. 2019 1ﬂ 55
Tc Chopin Nicolas =~ * =

Cr Sean Cullen <5

Sutlest W re Sarellae derived bathyenitre Wexlord 2012-Prateys

[Daar Nichrlas,
Trank you far your email

A fex points to clarify the status of the Satelite Detved Eathymeli, frum Wexdord (2312- Froteus)

1 Satellts bathymety data fram Wedlord estuary was @ §lot siudy dellversd In 2012 by Broteus o eaplere the putential of applving such technigues in lish ceastal
areas

2 After unning a comparison with exsting tenestdal Lides (0P Vs ard muititear bathymetry (GS1) ve deemed the results a= nol satisfatury fo: any aprication
related 1o coastal magping

3 Az arasull G5 has not released that bathymelry data 15 the puké:

4 Wa are unayvare that companies ara accessing thase datasats and using them [n thelr applicatons

pleace contact G31 i you require any further information

Bestregards.

[i351]

Xavler Monteys Senior Geologist Marne and Coastal Unlt Geclog.cal Survey Iru%a-d Esgpms Bush Hnddzrg'"'\ﬁuad DuLIll E)-hGA-! Iala“:l

T +353(1.6722307 M '353i0} UT2513\.BT A xay
gei s anio tata=l

“ICEqip OCallnanain®s
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