
NOTICE OF APPEAL UNDER SECTION 40(1) OF  
FISHERIES (AMENDMENT) ACT 1997 (NO. 23) 

Appeal Form  

Please note that this form will only be accepted by 
REGISTERED POST or handed in to the ALAB offices 

Name of Appellant block letters LOCH GARMAN HARBOUR MUSSELS LIMITED 

Address of Appellant 84 NORTHUMBERLAND ROAD, BALLSBRIDGE, DUBLIN 4 

Phone: See Cover Letter Email: See Cover Letter 

Mobile: See Cover Letter Fax: See Cover Letter 

Fees 
Fees must be received by the closing date for receipt of Amount Tick 

appeals 
Appeal by licence applicant €380.92 ✓ 

Appeal by any other individual or organisation €152.37 

Request for an Oral Hearing * (fee payable in addition to appeal fee) €76.18 ✓ 
* In the event that the Board decides not to hold an Oral Hearing the fee will not be refunded. 
(Cheques Payable to the Aquaculture Licences Appeals Board in accordance with the 
A uaculture Licensing Appeals Fees Regulations, 1998 S.I. No. 449 of 1998 
Electronic Funds Transfer Details IBAN: BIC: AIBKIE2D 

I E 89AI B K93104704051067 

Subject Matter of the Appeal 
Decision of the Minister for Agriculture, Food and the Marine in the matter of an Application under Section 10 of 
the Fisheries (Amendment) Act 1997 (the "Act") and Foreshore Act 1933 for authorisation for the bottom 
cultivation of mussels on the foreshore on a 12.2 ha site (T03/047A) (the "Site") in Wexford Harbour, Co. 
Wexford. 

Site Reference Number:- T03/047A 

(as allocated by the Department of Agriculture, Food and the 
Marine__  
Appellant's particular interest in the outcome of the appeal: 

Loch Garman Harbour Mussels Limited (the "Appellant") has, both by itself and its predecessors in title, been 
active in the bottom cultivation of mussels at the Site for several years. It would be severely adversely affected 
by the Minister for Agriculture, Food and the Marine's (the "Minister") decision to vary the licence sought (the 
"Decision") by reducing the footprint of the Site from 12.2 ha to 8.13 ha. 

AQUACULTURE LICENCES 

1 1 16 OCT 2019 

RECEIVED 



Outline the grounds of appeal (and, if necessary, on additional page(s) give full grounds of the 
appeal and the reasons, considerations and arguments on which they are based): 
The Appellant considers that the Decision is legally flawed for two over-riding reasons: 

(1) The Minister has committed serious errors in his assessment of the relevant criteria under Section 61 of 
the Act. 

(2) The Minister has breached fundamental principles of public/administrative law in the Decision, both in 
terms of its substance and the procedure whereby it was reached. 

Further details are included in the Submission. 

e.~ 
Signed by appellant: 

—.Date: 16 October 2019 
Julien Barbe, Director 

Please note that this form will only be accepted by 
REGISTERED POST or handed in to the ALAS offices 

Fees must be received by the do _date for receipt of appeals 

This notice should be completed under each heading and duly signed by the appellant and be 
accompanied by such documents, particulars or information relating to the appeal as the appellant 
considers necessary or appropriate and specifies in the Notice. 

DATA PROTECTION — the data collected for this purpose will be held by ALAB only as long as there is a business need 
to do so and may include publication on the ALAB website 
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Extracts from Act 

40.--(1) A person aggrieved by a decision of the Minister on an application for an aquaculture 
licence or by the revocation or amendment of an aquaculture licence may, before the expiration of 
a period of one month beginning on the date of publication in accordance with this Act of that 
decision, or the notification to the person of the revocation or amendment, appeal to the Board 
against the decision, revocation or amendment, by serving on the Board a notice of appeal. 

(2) A notice of appeal shall be served— 

(a) by sending it by registered post to the Board, 

(b) by leaving it at the office of the Board, during normal office hours, with a person who is 
apparently an employee of the Board, or 

(c) by such other means as may be prescribed. 

(3) The Board shall not consider an appeal notice of which is received by it later than the 
expiration of the period referred to in subsection (1) 

41.--(1) For an appeal under section 40 to be valid, the notice of appeal shall-- 

(a) be in writing, 

(b) state the name and address of the appellant, 

(c) state the subject matter of the appeal, 

(d) state the appellant's particular interest in the outcome of the appeal, 

(e) state in full the grounds of the appeal and the reasons, considerations and arguments on 
which they are based, and 

(t) be accompanied by such fee, if any, as may be payable in respect of such an appeal in 
accordance with regulations under section 63, and 

shall be accompanied by such documents, particulars or other information relating to the appeal 
as the appellant considers necessary or appropriate. 
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16 October 2019 

By Hand 

The Aquaculture Licences Appeals Board (ALAB) 
Kilminchy Court 
Dublin Road 
Portlaoise 
Co Laois 
R32 DTW5 

Our Client: Loch Garman Harbour Mussels Limited 

Dear Sirs 

We enclose five notices of appeal (the "Appeals") on behalf of our client, under Section 40(1) of the Fisheries 
(Amendment) Act 1997 (the "Act"). Please also find attached to this letter proof of payment of the relevant fees to 
ALAS. 

The Appeals are against five separate determinations of aquaculture/foreshore licensing applications (the 
"Decisions") by the Minister for Food, Agriculture and the Marine (the "Minister") in September 2019. The 
Decisions relate to ,he following sites in Wexford Harbour: T03/047A; T03/047B; T03/047C, T03!083& and 
T03/085A. 

On behalf of our client, we submitted requests for information under the Freedom of Information Act 2014 ("FOI") 
and requests for environmental information under the European Communities (Access to Information on the 
Environment) Regulations 2007 to 2018 ("AIE") to a number of relevant public bodies on 8 October 2019 in 
connection with the Decisions. Notwithstanding that the FOI/AIE requests were made promptly following the 
notification of the Decisions, given the statutory one-month deadline for appealing a decision of the Minister to ALAB 
under Section 40(1) of the Act, our client has had to bring the Appeals before receipt of any responses to those 
requests. 

Our client expressly reserves the right to make any and all further submissions to ALAB it deems necessary or 
appropriate, including any submissions relating to information obtained from responses received to those FOI/AIEE 
requests. 

The enclosed Appeals (and the annexes thereto) contain commercially sensitive information. For the purposes of 
Section 36 of the Freedom of Information Act 2014 and Section 30 of the Act, this information should not be 
disclosed to any persons except for the relevant officials of ALAB on a strictly "need to know" basis. 

Please direct any correspondence in relation to the Appeals to: 

Cormac Little Eoin O'Cuilleanain 

Yours faithfully 

William Fry 

WF-2521 8269-1 
DUSLIN CORK L0141)014 NEW YORK SAN FRANCISCO SILICON VALLEY 



APPEAL UNDER SECTION 40(1) OF THE FISHERIES (AMENDMENT) ACT 1997 

SUBMISSION BY LOCH GARMAN HARBOUR MUSSELS LIMITED (T03/047A) 

16 OCTOBER 2019 

To: 

The Aquaculture Licences Appeals Board 
Kilminchy Court 
Dublin Road 
Portlaoise 
Co. Laois 
R32 DTW5 

Appellant: 

Loch Garman Harbour Mussels Limited 
84 Northumberland Road 
Ballsbridge 
Dublin 4 

Agent for Appellant: 

William Fry 
2 Grand Canal Square 
Dublin 2 
D02 A342 

Appeal Against: Decision of the Minister for Agriculture, Food and the Marine 
Determination Reference: T03/047A 
Applicant: Appellant 

Date and Place of Publication of Notice of Decision: 17 September 2019 in the Wexford People 

Summary 

1. This is an appeal against a decision by the Minister for Agriculture, Food and the Marine (the "Minister") to grant 

a variation of the aquaculture licence for the bottom cultivation of mussels on the foreshore at site (T03/047A) 

(the "Site") in Wexford Harbour, Co. Wexford (the "Decision") to the Appellant. In the Decision, the Minister 

cites several positive impacts of the aquaculture activities carried out at the Site. Notwithstanding this, the 

Minister has decided to reduce the Appellant's licensed area from 12.2 ha to 8.13 ha, with potentially 

devastating impacts on the Appellant's business. Please see the Decision at Annex 1. 

2. As outlined in further detail below, the Decision is vitiated by a number of serious flaws. Firstly, the Minister has 

committed serious errors in his assessment of the relevant criteria under Section 61 of the Fisheries 

(Amendment) Act 1997 (the "Act"). Secondly, the Minister has breached fundamental principles of 

public/administrative law in reaching the Decision, both in terms of its substance and the procedure whereby it 
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was reached. This appeal is supported by a report on mussel cultivation activities in Wexford Harbour dated 16 

October 2019 by Aquafact, an environmental consultancy specialising in marine environments (the "Aquafact 

Report"). Please see the Aquafact Report at Annex 2. 

3. The Aquaculture Licences Appeals Board ("ALAB") will also have received the Appellant's appeals against the 

Minister's decisions to vary the Appellant's licences in adjacent sites (the "Associated Decisions" and the 

"Associated Appeals", respectively). 

4. By the present appeal, the Appellant respectfully requests ALAB to exercise its power under Section 40(4)(c) of 

the Act to substitute its decision on the Appellant's licence application by granting the Appellant a licence over 

the entire portion of the Site of which it has hitherto carried on aquaculture activities, and in respect of which it 

has applied for a licence (the "Total Area"). In the alternative, the Appellant respectfully requests ALAB, under 

Section 40(4)(b) of the Act, to determine the Appellant's licence application as if it had been made to ALAB in 

the first instance, by similarly granting a licence over the Total Area. 

5. Separately, for ease of administration and given the commonality of facts and issues arising, the Appellant 

requests ALAB, exercising its discretion under Section 42 of the Act, to join the present appeal with the 

Associated Appeals, including for the purpose of an oral hearing. 

The Appellant 

6. The Appellant was incorporated in 2006, for the purpose of acquiring mussel-growing sites in Wexford Harbour, 

previously operated by a local business man, Mr Billy Gaynor. 

7. The sites had been farmed for many years prior to the introduction of the statutory licensing regime. The 

Appellant is a wholly-owned subsidiary of Hibernian Mussel Holdings Limited, which in turn is 100% owned by 

Barbe Holding BV, a Dutch company. Barbe Holding BV is owned by the Barb6 family who have over 100 

years' experience of mussel farming in Yerseke, Netherlands. The Barbe family controls the Barbe Group, an 

international mussel producer trading under the Aquamossel brand. All of the Appellant's produce is exported to 

the Netherlands, where it is processed in the Barbe Group's factory. 

8. At its Wexford Harbour operations, the Appellant employs three people full-time to work on its boats, and also 

employs Billy Gaynor in an administrative function. The company's average annual turnover is approximately 

EUR 700,000. 

9. The Appellant has three sites under licence at Wexford Harbour. 

10. The Appellant is appealing the recent Ministerial decision in respect of each of these licences. 

11. For further information see http://www.aguamossel.nl/EN/home-en.html  
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Licence Application Process 

12. The Appellant's previous licences, which were granted in 2002, were due to expire in 2012. On 28 August 2011, 

the Appellant applied to the Department of Agriculture, Food and the Marine (the "DAFM") for renewal of its 

licences. (Whereas, previously, the Appellant had one licence covering all its sites, the Minister decided during 

the 2000s to separate each licence into several sites, with one licence per site.) 

13. Following its application for a licence renewal, the Appellant received no further correspondence from the DAFM 

until June 2018, when a public notice was published in the Wexford People listing all the relevant licence 

applications (including the Appellant's) and requesting submissions on those Applications within one month. 

The Marine Institute, the Inland Fisheries Institute, Wexford County Council and the Department of Heritage and 

the Gaeltacht (now the Department of Culture, Heritage and the Gaeltacht) each made submissions, of which 

the Appellant received copies from the DAFM on or about 15 October 2018. The Appellant submitted a 

response to those submissions to the DAFM on or about 29 October 2018. 

C
-

1 

_ 114. During the consultation process, the Minister/DAFM gave no indication that he intended or was considering 

huge cuts to the areas under licence. Likewise, during and after consultation, there was no engagement with 

the Appellant regarding boundaries. 

15. In 2018, the DAFM requested the Appellant to provide access routes to its sites. However, no changes to the 

licences were implied. The Appellant received no further communication from the DAFM until September 2019, 

when the Decision and the Associated Decisions were published. In fact, the Appellant learned of the Decision 

in the 17 September 2019 edition of the Wexford People before it received any official correspondence from the 

DAFM. (See Annex 3). 

16. It is disappointing and of serious concern that the Minister failed to respond to the Appellant's licence 

application, or even raise any queries or requests for further information, for a period of over six years. When 

the DAFM/Minister did finally engage (albeit to a limited extent), the Appellant responded promptly. However, 

the DAFM/Minister again failed to communicate with the Appellant until the Decision was taken some eleven 

months later. 

Substantive Grounds of Appeal 

17. The Appellant's substantive grounds of appeal are, first, by reference to criteria (a) to (g) as set out in Section 61 

of the Act and, second, by reference to fundamental principles of public/administrative law. 

18. The Appellant submitted requests for information under the Freedom of Information Act 2014 ("741"), and 

requests for environmental information under the European Communities (Access to Information on the 

Environment) Regulations 2007 to 2018 ("AIE"), in each case requesting information/environmental information 

relevant to the Decision, to various relevant public bodies on 8 October 2019. Notwithstanding that the FOI/AIE 

requests were made promptly following the notification of the Decision, given the statutory one-month deadline 

for appealing a decision of the Minister to ALAB under Section 40(1) of the Act, the Appellant has had to bring 

the present appeal before receipt of any responses to those requests. The Appellant therefore reserves the 
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right to make any and all further submissions to ALAB it deems necessary or appropriate, including any 

submissions based on the responses received to those FOI/AIE requests. 

Section 61 of the Act 

19. Under Sections 61 (a) to (g) of the Act, the Minister, in considering a licence application, and ALAB, in 

considering an appeal against a decision of the Minister, must have regard to seven criteria. That section reads 

as follows: 

"The licensing authority, in considering an application for an aquaculture licence or an appeal against a decision 

on an application for a licence or a revocation or amendment of a licence, shall take account, as may be 

appropriate in the circumstances of the particular case, of— 

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried 

on for the activity in question, 

(b) other beneficial uses, existing or potential, of the place or waters concerned, 

(c) the particular statutory status, if any, (including the provisions of any development plan, within the 

meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the 

place or waters, 

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the 

area in which the aquaculture is or is proposed to be carried on, 

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna, and 

(~ the effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on— 

on the foreshore, or 

(ii) at any other place, if there is or would be no discharge of trade or sewage effluent within 

the meaning of, and requiring a licence under section 4 of the Local Government (Water 

Pollution) Act, 1977, and 

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters." 

20. It is difficult for the Appellant to make meaningful observations on the Minister's evluation of these criteria, in the 

absence of a full statement of reasons for the Decision. While the Decision states that "it is in public interest 

(sic) to grant a variation of the licences sought i.e. reducing the footprint of the site", the Minister completely fails 

to justify this statement. The Decision, as it relates to the reduced area, is stated in almost entirely positive 
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terms, and does not cite any adverse effects of the relevant activity. However, the Minister's apparent belief that 

granting a licence over the Total Area would be contrary to the public interest is unexplained. This defect is 

addressed more fully below under the heading "failure to give adequate reasons" (see paragraphs 81 to 89). 

21. The Appellant considers that in taking the Decision the Minister erred in law and therefore requests ALAB to 

take account of the following submissions in relation to each of the statutory criteria. 

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried 

on for the activity in question 

22. The Total Area, and the wider Wexford Harbour waters, are undoubtedly suitable for aquaculture and have been 

found as such by the Minister. The Wexford County Development Plan 2013 — 2019 (the "County 

Development Plan") states as follows: "The [EU Shellfish Waters Directive (2006/1 13/EC)', which aims to 

protect and improve shellfish waters in order to support shellfish life and growth] requires Member States to 

designate waters that need protection in order to support shellfish life and growth... There are four designated 

waters relevant to Wexford: Bannow Bay,  Wexford Harbour Outer, Wexford Harbour Inner  and Waterford 

Harbour' (emphasis added).' 

23. The Appellant and its predecessors have farmed mussels in the Total Area/Wexford Harbour since 'time 

immemorial'. During that time, the relevant waters have provided an exceptionally fertile ground for the 

cultivation of mussels while also supporting many other species of wildlife/sealife. Indeed, the DAFM's own 

National Strategic Plan for Sustainable Aquaculture Development 2015 refers to Wexford Harbour as one of 

Ireland's "5 major production areas for bottom mussef'.3  

24. In mainland Europe, Wexford mussels enjoy a stellar reputation and attract a premium price. Geographic 

factors help to make the area especially well-suited to mussel farming. In particular, the shape of the seabed in 

the Harbour protects mussels from high seas, thereby minimising mortality. Wexford Harbour is sheltered from 

almost all sides against storms. It is only open to easterly winds — however, the sandbanks in the mouth of the 

Harbour provide protection against these. Mussels generally thrive in areas where salt and fresh water meet. 

The tides ensure that nutrients from both the Irish Sea and the River Slaney mix well. 

25. The Aquafact Report concludes that Wexford Harbour is entirely suitable for mussel cultivation. 

26. The suitability of the waters for aquaculture is also affirmed by the Minister in the Decision, where he states, at 

paragraph (a), that "scientific advice is to the effect that the waters are suitable". This conclusion applies equally 

to the Total Area as to the reduced area over which the Minister now proposes to grant a licence. There is, 

therefore, no reason for the Minister to reduce the total licensed area based on criterion (a). 

(b) other beneficial uses, existing or potential, of the place or waters concerned 

'As implemented into national law by the European Communities (Quality of Shellfish Waters) Regulations 2006 (SI No 268 of 2006) (as amended by SI 
No 55 of 2009 and S1 No 464 of 2009). 

See page 115, available at https:Uwvwv.wexfordcoco.ie!sites/default/files/contentJPlanningNVexCOPlan13-191Vnlume8.pdf. 
'See https://v ww.agriculture.gov.ie/media/migration/seafoodi'marineacienciesandoroorammes/nsoa,'NationalStrateaicPlanSusAouaDevell8l2,15.odf  at 
page 30. 
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27. The Aquafact Report finds that the only other actual use of Wexford Harbour is for boating and that activity may 

be pursued notwithstanding the presence of mussel farms. For the purposes of mussel cultivation, other than 

mussels living on the seabed, there is little or no infrastructure in place on the seabed or emerging therefrom 

creating any visual or other impediments for other activities by the practice of bottom mussel cultivation. 

28. The Minister was therefore correct to state, at paragraph (b), that "public access to recreational and other 

activities is already accommodated by this project", and at paragraph (g) that "there are no issues regarding 

visual impact as the site to be utilised is for bottom culture". This conclusion applies equally to the Total Area as 

to the reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason for 

the Minister to reduce the total licensed area based on criterion (b). 

(c) the particular statutory status, if any, (including the provisions of any development plan, within 

the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the 

place or waters 

29. The Appellant acknowledges and indeed relies upon the fact that the relevant waters are in a special area of 

conservation ("SAC") (or 'Natura 2000' site).' The importance of mussel cultivation to the Site and the support 

of the listed habitats and species therein, is not in dispute. Indeed, this has been specifically recognised in the 

Decision (see paragraph (j)). In addition, the symbiotic importance of the relevant waters to mussel farming is 

recognised in the relevant local development plans. 

30. The Aquafact Report concludes that the dynamic nature of the water flows in Wexford Harbour would mask any 

negative impact of mussel dredging. 

31. As noted above, the County Development Plan states as follows: "The AEU Shellfish Waters Directive 

(2006/113/EC)5, which aims to protect and improve shellfish waters in order to support shellfish life and growth] 

requires Member States to designate waters that need protection in order to support shellfish life and growth... 

There are four designated waters relevant to Wexford: Bannow Bay,  Wexford Harbour Outer. Wexford Harbour 

Inner  and Waterford Harbour" (emphasis added). 

32. The Wexford Town & Environs Development Plan 2009-2015 (which was extended until 201 9)6  refers to the 

Wexford Wildfowl Reserve (the "Reserve") which is situated to the north-east of Wexford Harbour. This 

document states that "the overall aim of the Council will be to promote a  reasonable balance  between 

conservation measures and development measures in the interests of promoting the orderly and sustainable 

development of Wexford Town" (emphasis added).' 

4  Regulation 3 of the European Communities (Conservation of Wild Birds (Wexford Harbour and Slobs Special Protection Area 004076)) Regulations 
2012 (as amended) (SI No. 19412012). Natura 2000 is a network of nature protection areas in the EU. This consists of SACS and special protection 
areas or SPAS under the EU's Habitats and Birds Directives. 

As implemented in Ireland by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S.I No 268 of 2006) (as amended by SI No 
55 of 2009 and SI No 464 of 2009). 
° littps: iV,r Av.wexfordcoco.ieiplanning1development-plans-and-local-area-plans!current-pIanslwexford-to:vn-and-environs-development 

See page 78, available at https:/lwww.wexfordcoco.ie/sitesidefaulUfileslcontentJPianning(WexfordTownPlan09- 
14MexTownS!>26EnvsDevPlan2009Ch7-9.pdf 
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33. The maintenance of the status quo, i.e., granting the Appellant a licence over the Total Area, poses no threat to 

the maintenance of a reasonable balance between the conservation of the Reserve located to the north-east of 

the Site and the long-standing mussel cultivation activities in Wexford Harbour, which contribute positively to 

Wexford's economy and reputation. 

34. At paragraph (i) of the Decision, the Minister states that "the Licensing Authority's Conclusion Statement 

(available on the Department's website) outlines how aquaculture activities in these SAC's/SPA's [sic], including 

this reconfigured site,  are being licensed and managed so as not to significantly and adversely affect the 

integrity of the Slaney River Valley SAC , the Raven Point Nature Reserve SAC, Wexford Harbour and Slobs 

SPA and the Raven SPA". This statement demonstrates an error of judgement on the part of the Minister. As 

will be described in further detail in the submissions under sub-section (e), it is not necessary for the Site to be 

"reconfigured" in order for the Appellant's aquaculture activities not to affect significantly and adversely the 

integrity of the relevant SAC. On the contrary, reducing the Appellant's licensed area may, in fact, lead to 

significant and adverse effects. 

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the 

area in which the aquaculture is or is proposed to be carried on 

35. At paragraph (c) of the Decision, the Minister states that "the proposed development should have a positive 

effect on the economy of the local area". The only way in which the Decision could be of benefit to the local 

economy is if it were a choice between the reduced licence, per the Decision, and no licence at all. However, 

this is not the case. In reality, the "proposed development", in the words of the Decision, will reduce economic 

activity. Put simply, the Minister has addressed the wrong question. 

36. The Decision, which proposes to cut the Appellant's hectarage significantly, would have an adverse effect on the 

local economy. The Decision will inevitably result in much lower quantities of mussels being farmed and 

exported, with devastating effect on the Appellant's turnover, posing a very real threat to the viability of the 

Appellant's business. (This will also affect any corporation tax revenues generated by the State from the 

Appellant.) 

37. The cessation of the Appellant's mussel farming activities would entail the disposal of fishing fleet in addition to 

cuts to employment. These effects will not only impact the Appellant and its employees directly but will also 

permeate throughout the wider Wexford economy. 

38. Other than the Appellant and its employees, the economic effects of the Decision will be felt by persons in, at 

least, the following categories of activity: 

38.1 electrical maintenance, repair and replacement of marine and shore-based plant and equipment; 

38.2 mechanical maintenance, repair and replacement of marine and shore-based plant and equipment; 

38.3 the fabrication and maintenance of dredges, dredging equipment and other custom-made equipment 

used in the industry; 
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38.4 mussel dredgers, which ply a route into and out of Wexford Harbour and have helped maintain access 

to the Harbour, Wexford Boat Club and the Wexford Quays for visiting boats and increase confidence 

in the navigability of the harbour, despite its sand bars; and 

38.5 the haulage sector: at the very least, 50 — 100 lorries per annum come into Wexford to collect mussels 

for export. These hauliers must spend money in the Wexford economy which would be lost if the 

Appellant reduce its business activities at the Site. 

39. Furthermore, the presence of the mussel fishing industry in Wexford town contributes to the enjoyment of 

tourists, who perceive Wexford as still a 'working' fishing location and not yet dominated by commercial 

development and idle leisure craft tied up in marinas (the Aquafact Report also notes that the cultivation of 

mussels has a positive economic impact.) 

40. The Decision, if upheld, will have severe economic consequences which will exacerbate the problems exporters 

in the agri-food sector, such as the Appellant, would already have faced given the looming threat associated 

with the UK's planned withdrawal from the EU. Therefore, the Appellant fails to understand why the Minister, at 

paragraph (c) of the Decision, concluded that the development, as contemplated in the Decision, "should have a 

positive effect on the economy of the local area". 

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna 

41. The Aquafact Report underlines the ecological benefit of mussel cultivation in Wexford Harbour. It notes the 

long-standing positive contribution of such cultivation to the relevant ecosystem while also emphasising the 

control mechanism mussels exert on eutrophication. Finally, mussel beds in Wexford Harbour give rise to 

greater biodiversity — this benefit would be lost/greatly reduced by the Decision. 

Estuarine area 

42. In reaching the Decision, the Minister appears to have determined that, in estuarine areas, only 15% of the 

1 relevant area should be licensed for mussel farmingactivities. The effect is to reduce significantly the 9 Y 

Appellant's licensed area. The figure of 15% is referenced in the DAFM's (undated) Appropriate Assessment 

Conclusion Statement (the "ARCS") for the Wexford Harbour and neighbouring SACs,° which is referenced in 

paragraph (j) of the Decision. The figure of 15% appears to be based on a recommendation by the National 

Parks & Wildlife Service (the "NPWS") in its 2011 report, "Slaney River Valley SAC (site code: 0781) 

Conservation objectives supporting document -marine habitats and species".' 

43. The NPWS's report states as follows: "Significant anthropogenic disturbance may occur with such intensity 

and/or frequency as to effectively represent a continuous or ongoing source of disturbance over time and space 

(e.g., effluent discharge within a given area}. Drawing from the principle outlined in the European Commission's 

a 

h"ps://www.agriculture.gov.iei'mediaimigration/seafood/aguacuItureforeshoremanagementlaguaculturelicensing/appronriateassessments/wexford/Concl 
usionStatementWexfordHbrl 10619.pdf 
"httr)s://~,Avw.npws.ie/sites/default/files/publications/pdf;000781  Slaney°u20River%2OValley°',,20SAC°,o2OMarineS~2OSupportina4,)2ODoc V1.pdf 
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Article 17 reporting framework that disturbance of greater than 25% of the area of an Annex 1 habitat represents 

unfavourable conservation status, this Department takes the view that licensing of  activities likely to cause 

continuous disturbance  of each community type should not exceed an approximate area of 15%. Thereafter, an 

increasingly cautious approach is advocated" (emphasis added).io 

44. The nature of mussel farming activity is crucial, in this context. The Appellant's mussels, as with all other bottom 

cultivators of mussels, are located on the seabed. While the amount of time spent physically farming the area is 

variable, there is no basis for concluding, as is implicit in the Decision, that the Appellant's activity is continuous 

or ongoing and that, consequently, any geographic threshold should apply. (The Aquafact Report contains a 

detailed description of the mussel cultivation process). 

45. While the mussels are maturing, the Appellant carries out monthly sampling activities to check for growth or 

predation. Sampling involves one passage of the Appellant's vessel over the area where the mussels are lying. 

A dredge is towed to take a sample of mussels which, after inspection, is returned to the seabed. 

46. Prior to harvesting, mussels may be shifted from one area to another, more productive, area. This may be done 

either to increase meat content or because of predation in the first area. Moving a bed of mussels normally 

means the Appellant's vessel is active on a site for seven or eight days over a two-week period. A normal 

fishing day during this time involves, at most, three to four hours' fishing. 

47. When the Appellant harvests the mussels for sale, it 'fishes to order'. The orders normally require that fishing 

takes place on a Monday, Tuesday, Wednesday or Saturday. If market conditions are very good, the Appellant 

may fish on all four days; conversely, when things are slow, the Appellant may not fish any of the days. The 

Appellant normally fishes for one or two lorry-loads of mussels when harvesting. This activity takes 

approximately one hour to catch, so the dredger is out in the Wexford Harbour for under two hours. 

48. Sales of mussels may take place from July right through to the following April. The Appellant only has a certain 

amount to harvest in a season, the activity is therefore 'market-driven'. It may fish over a long time, or the 

harvest may be concentrated and carried out in a short space of time. If the Appellant were to fish, say, 40 lorry-

loads in a season, that would mean a maximum of 40 'harvesting trips' over nine months. On busy days, it may 

fish for two lorry-loads, which would reduce the total number of days 'on site' per year. 

49. The mussels are in Wexford harbour for approximately two years from the time they are re-laid as seed mussels 

to when they are harvested for export. For the vast majority of this time, the mussels are simply growing in 

nature, and the Appellant's vessel is idle at the quayside. 

50. Therefore, there is no basis for concluding that the Appellant's mussel farming activity is "continuous or ongoing" 

or causes "continuous disturbance". Furthermore, there is no effluent discharge other than what the mussels 

themselves produce." 

10  Page 7. 
" In fact, the Appellant notes that mussels, even without farming, naturally occur in Wexford Harbour. 
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51. On the contrary, mussel farming is of significant benefit to the marine environment, particularly where other 

activities are undertaken nearby. The Appellant is fully aware of environmental issues; its products are certified 

by the Marine Stewardship Council12. Lindahl and Kollberg demonstrate that mussel farming is a very effective 

method of combatting eutrophication, an environmental hazard caused by nutrient leakage into marine waters 

from agriculture, rural living, sewage discharges and other human activities.13  

52. The Appellant refers to Chapter 11 of the Marine Institute's Report supporting Appropriate Assessment of 

Aquaculture in Slaney River Valley SAC (Site Code: 000781) and Raven Point Nature Reserve SAC (Site Code: 

000710),14  which comprises Annex I to the Marine Institute's Appropriate Assessment Summary Report of 

Aquaculture in the Slaney River Valley SAC (Site Code: 000781), Raven Point Nature Reserve SAC (Site Code: 

000710) Wexford Harbour and Slobs SPA (site code 004076) and Raven SPA (site code 004019)15  (the 

53. In that chapter, the authors note that mussels are historically part of Wexford Harbour's ecosystem and are 

considered a component of the mixed sediment community complex. It is also noted that mussels play an 

important role against eutrophication of the water in the harbour. The report also highlights the enhancement to 

habitat heterogeneity caused by the mussel population.16  Chapter II concludes as follows: 

"In summary, it is our view, based upon the information presented above, that bottom mussel culture, at 

current levels, does have a positive role in ecosystem function in terms of nutrient and phytoplankton 

mediation as well as provision of habitat. The addition of more mussels to the system (with new 

applications) may have additional benefit in terms of reducing effects of eutrophication, and may further 

improve status in the outer parts of Wexford Harbour relative to the Lower Slaney waterbody, however, 

this remains to be determined/confirmed and is subject to availability of additional seed" (emphasis 

added).17  

54. The clear and uncontroverted evidence is thus that mussel cultivation supports and contributes positively to the 

relevant SAC and its conservation objectives. Given the length of time that this activity has been carried on in a 

manner that has led to the designation of Wexford Harbour as part of an SAC/SPA and the positive impacts on 

its integrity since then, it makes no sense whatsoever to reduce the area in which mussel cultivation occurs. A 

fortiori, it makes absolutely no sense to carry out such a drastic reduction which will severely impact on the 

economic viability of the activity in question which is such a positive contributor to the harbour as well as to the 

local economy. 

17  htlps:l/www.msc,orq? 
11  Odd Lindahl and Sven Kollberg, "How mussels can improve coastal water quality", BioScience Explained, Vol 5 No 1, dated 2008. See here: 
https://bioenv.qu.seldigitalAssets/1  57511 5756 10 musseleng.pdf 
is 

https://~vww.agriculture.aov.ie/mediafmigration/seafood/aquacultureforeshoremanagementlaquaculturelicensinglapprop(iateassessmeiits/AnnexlWexfor  
dHarbourSACsAA270318.pdf 
is 

https://www.aariculture.gov.ie/media/migration/seafoodlaguacultureforeshoremanagem  ent/aguaculturel icensing)a ppropriateassessmentsfWexfordHarbo 
urNaturaSitesAASummary270318.pdf 
16  See pages 63 to 67. 
17  Page 67. 
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55. With regard to the assertion (quoted above) that adding more mussels is subject to availability of additional 

seed, the Appellant notes that the relevant seed does not need to be fished in the Irish Sea. Several operators 

re-lay seed from elsewhere or take seed from half-grown mussels (the Appellant also notes that such 

movements of shellfish must be approved by the Marine Institute). Therefore, the additional benefits highlighted 

in Annex I to the MIAA are not, in fact, "subject to the availability of additional seed" from Irish waters. 

56. Furthermore, the European Commission's Reporting under Article 17 of the Habitats Directive, Explanatory 

Notes and Guidelines for the period 2013-2018 (the "EC Guidelines" )1°  indicate that devoting as much as 25% 

of an SAC to aquaculture is unlikely to affect that SAC's conservation status. In fact, the EC Guidelines do not 

necessarily apply a 25% 'limit' to aquaculture activities taking place within an SAC, as the Minister/NPWS seems 

to have inferred. The general evaluation matrix at Annex E of the EC Guidelines denotes an SAC's 

conservation status as 'Unfavourable — bad' if, inter alia, "more than 25% of the area is unfavourable as regards 

its specific structures and functions" (emphasis added). This means that if more than 259% of an SAC is 

considered unfavourable, then the entire area has an 'unfavourable' status. 

57. Contrary to the apparent inference of the Minister/NPWS, this does not in any way imply that if more than 259/0 

of an SAC is licensed to aquaculture, the entire habitat is unfavourable. The NPWS has therefore 

misinterpreted the EC Guidelines. 

58. As far as the Appellant is aware, no other EU Member State has interpreted the EC Guidelines in this manner. 

It is also worth recalling that mussel farming activities have subsisted for several generations in Wexford 

Harbour, with positive environmental effects. Mussel and other shellfish beds are known for providing a habitat 

for a large number of species. For example, the Wageningen University & Research, a Dutch third-level 

institution, has conducted several studies in the western Wadden Sea, off the northern coast of the Netherlands, 

concluding that mussel farming creates a 'hot spot' for biodiversity'9. (See also the Aquafact Report). 

59. However, even assuming that the NPWS's reading of the EC Guidelines is correct (which the Appellant does not 

believe to be the case), the Appellant does not understand why (a) the NPWS felt the need to cut this 25% 

figure by almost half, to 15% or (b) more pertinently, why the Minister decided to adopt the NPWS's reasoning. 

60. Regarding any disturbance to the population of birds at the Wexford Wildfowl sanctuary, throughout its time 

engaged in mussel farming activities in Co. Wexford, the Appellant has been aware of the Reserve, located to 

the north-east of the Site. The Appellant understands that, in 2008 or 2009, the NPWS had concerns about the 

potential effects of mussel farming on the local population of Greenland white-fronted geese living on the 

Reserve. 

61. In/around 2009, the NPWS undertook a three-day study, whereby it monitored the behaviour of the geese 

before, during and after a day on which the Appellant fished for mussels. The Appellant understood at the 

18  European Commission, "Reporting under Article 17 of the Habitats Directive, Explanatory Notes and Guidelines for the period 2013-2018, Final 
version - May 2017', available here: https:/ circabc.eurona.eulsd/a/3eci9f375-227e-46cd-b3dd-1 fc59cefcdbd!Doc 20NADEG`io2017-05- 
02 20Reporting 20guidelinesc,)20Articie%2017°1020fnal%20April°o2017.odf 
S9 https:/hvw%v.wur.nI/en/Research-Results/Research-Institutes/marine-research/Research/Proiects/PRODUS-Sustainable-shellfish-ailture/Effects-on- 
nature.htm 
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relevant time that the NPWS was due to carry out further relevant studies and produce a report demonstrating 

its conclusion. However, this report never materialised. 

62. Around the same time, Bord lascaigh Mhara ("BIM") hired its own photographer to conduct a similar exercise. 

The Appellant understands that BIM's report uncovered minimal effect, if any, on the relevant geese. The 

Appellant further understands that BIM has footage, and can produce this at a later stage if requested by ALAB 

(e.g., at an oral hearing). In fact, to the Appellant's knowledge, BIM's report showed that the geese in fact 

moved closer to the fishing activity when it was being conducted. To the best of the Appellant's knowledge, 

despite the findings of BIM's report, the NPWS report made no mention of it. 

Coastal area 

63. Separately, the Decision cites the ARCS, which estimates the extent of intertidal habitat at approximately 1,400 

hectares. The Appellant believes that this is a major over-estimate. The Appellant's coastal (i.e., non-estuarine) 

mussel beds are not intertidal. The Minister appears to have used erroneous maps to conclude that the relevant 

waters are intertidal. 

64. The Appellant refers to paragraph 2.16 of Annex II to the MIAA, where it is stated that "because of the rapidly 

changing nature of the mobile sandbanks at the mouth of the harbour, precise definition of tidal zones is 

problematic"  (emphasis added). At paragraph 2.18, the authors note that "the configuration of sandbanks at the 

mouth of the harbour has, however, changed substantially since 2011 [when the satellite images were taken]" 

and that "upon ground-truthing undertaken by the GSI, the quality of the data in the inner part of the harbour was 

classified as unreliable or of limited reliability, due to high levels of turbidity at the time the image was captured. 

Despite these limitations, the GSI bathometry data has been used for calculating levels of exposure of intertidal 

habitat at specified tidal levels" (emphasis added). 

65. The MiAA, which the Decision reflects, has clearly acknowledged the deficiencies in the relevant bathymetry 

data. Furthermore, paragraph 2.17 refers to Wexford Harbour Chartlets prepared by Brian Coulter. When 

viewed, these chartlets clearly show that the Appellant has lost up to one metre of depth on the majority of the 

water in Wexford Harbour (where the vast majority of the Appellant's sites (and other sites) are based) due to 

the incorrect classification of the sites as intertidal. 20 

66. Furthermore, the AACS itself notes the discrepancies between mapping methods. See page 6, where it is 

stated that "the extent of intertidal habitat mapped by the GS1 method is estimated at approximately 1,400 ha, as 

opposed to 1,027 ha, calculated from the OSI maps". The Geological Survey Ireland ("GSI") maps, which 

produce satellite-derived bathymetry data and used at page 46 of Annex II to the MIAA,21  show the relevant 

intertidal area. These maps purport to show that the River Slaney is intertidal on spring tides between Wexford 

Quay and Ferrybank Quay. This is patently inaccurate. The Appellant knows, from its extensive local 

knowledge, that there are two to three metres of water in that area at a low spring tide. 

20  ht to s:lAvexfordharbour.info/iChartlindex.htnil 
2' Marine Institute Birds Study for Wexford Harbour, the Raven and Rosslare Bay 
httr)s://~~Avw.aaricul ture.gov.ielmedia/migration/seafood/,iguacul  tureforeshoremanaaemnUaguaculturelicensinalappror)riateassessmer;tsiAnnexilWexfor 
dSPAsAA27031 £t.pdf 
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67. Moreover, the Appellant understands that the GSI is itself concerned that its own data has been used. Please 

see enclosed an e-mail dated 15 October 2019 from the GSI to this effect at Annex 4, where the author states 

that the GSI "deemed the results as not satisfactory for any application related to coastal mapping". The 

Appellant fails to understand how the Minister could possibly have relied upon the GSI data, when the very 

organisation which produced the data has expressly acknowledged their unreliability. 

68. As a mussel-farming enterprise working in the Wexford Harbour on a regular basis over several years, the 

Appellant knows that huge areas of its sites which are deemed intertidal are simply not intertidal. Given that the 

data are inaccurate in Wexford Quays, an area which should be very easy to assess, the Appellant does not 

understand why they were relied upon for the rest of the harbour. Given the potentially enormous 

consequences of the Decision its business, the Appellant finds it extremely concerning that the bathymetry 

analysis, upon which the Decision is largely based, is inaccurate and incorrect. 

69. The Aquafact Report concludes the relevant environmental effects of mussel cultivation in Wexford Harbour are 

generally seen as positive. 

70. In summary, the assessment of criterion (e) in the Decision and in the underlying documentation is based on 

flawed science and a flawed interpretation of science. To compound this error, the reasoning in the Decision 

cites only positive factors (see paragraphs (f), (h) and (k)). For example, paragraph (f) notes that "shellfish have 

a positive role in the ecosystem function in terms of nutrient and phytoplankton mediation". However, again, this 

conclusion applies equally to the Total Area as to the reduced area over which the Minister now proposes to 

grant a licence. 

71. There is, therefore, no reason to reduce the Total Area based on criterion (e). 

(f) the effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on— 

(i) on the foreshore, or 

at any other place, if there is or would be no discharge of trade or sewage effluent 

within the meaning of, and requiring a licence under section 4 of the Local 

Government (Water Pollution) Act, 1977 

72. The Appellant's activities have no material adverse effects on the environment. No infrastructure is used in 

mussel farming. Mussels are not fed and nothing is introduced into the water. Simply put, mussels do not 

create pollution. 

73. The Aquafact Report concludes that the ecological effects of mussel cultivation in Wexford Harbour are 

generally seen as positive. 

74. At paragraph Q), the Decision cites the recommendations of the AACS and the MIAA as a basis for reducing the 

Total Area. However, neither of these documents points to significant effects on the local environment as a 
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result of the Appellant's activities. Therefore, there is no reason for the Minister to reduce the Total Area on the 

basis of criterion (f). 

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters. 

75. The Appellant's activities have no material adverse effects on the man-made environment. Given the historical 

activity at the Appellant's sites, both before and after the first licences were issued, the Appellant is virtually 

certain that there are no archaeological elements on its sites. 

76. The Appellant understands that an archaeological survey was or is being prepared for Wexford Harbour. As far 

as the Appellant is aware, BIM has put this work out to tender and surveys and studies have taken place. 

However, the Appellant is not aware of a final report, and understands that this report has not yet been 

completed. 

77. That said, archaeological studies were carried out prior to grant of the original licence in 2003. In any event, the 

renewal applications should not require new archaeological surveys and, as far as the Appellant is aware, the 

applications for new sites are the only ones of relevance to the BIM-commissioned survey. 

78. The Aquafact Report finds no predicted impacts on the man-made environment or its heritage value. 

79. The Minister was therefore correct to state, at paragraph (e), that "there are no effects anticipated on the man-

made environment heritage of value in the area". This conclusion applies equally to the Total Area as to the 

reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason to reduce 

the total licensed area based on criterion (g). 
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Fundamental Principles of Public/Administrative Law 

80. In addition to his failure to apply/interpret the criteria contained in Section 61 of the Act, the Minister has also 

breached fundamental principles of public/administrative22  law in several respects. As a Member of the 

Government, the Minister is obliged to follow fundamental public law principles. 

(i) Failure to Give Adequate Reasons 

81. The duty to provide reasons is a key principle of administrative law. In Mallak v Minister for Justice, Equality and 

Law Reform, the Supreme Court upheld this principle. Fennelly J, for the Court, found that this duty subsists, 

even where a public body has absolute discretion in its decision-making, and that "the rule of law requires all 

decision-makers to act fairly and rationally, meaning that they must not make decisions without reasons".23  

82. More particularly, public bodies such as the Minister are under a duty to give adequate reasons for their 

decisions. In the context of a planning decision, in the High Court case of Mulholland v An Bord Plean6la,21  

Kelly J outlined the requirement to give adequate reasons as follows: 

"The statement of considerations must therefore be sufficient to:- 

(9) give the applicant such information as may be necessary and appropriate for him to consider whether 

he has a reasonable chance of succeeding in appealing or judicially reviewing the decision. 

(2) arm himself for such hearing or review. 

(3) know if the decision maker has directed his mind adequately to the issues which it has considered or 

is obliged to consider. 

(4) enable the courts to review the decision. 1121 

83. In a particularly pertinent case, Deerland Construction v Aquaculture Licensing Appeals Board, 28  Kelly J quoted 

the English case of South Bucks County Council v Porter where Brown LJ stated that the reasons for a decision 

"must enable the reader to understand why the matter was decided as it was and what conclusions were 

reached on 'the principal important controversial issues', disclosing how any issue of law or fact was resolved" . 27  

Kelly J went on to state that "1 do not accept that a pro forma recitation of the matters which are contained in 

ALAB's decision amounts to a compliance with its statutory obligation to state its reasons for such decision". He 

concluded that an applicant should "know from reading the decision the reasons for it" (emphases added).28  

In this appeal, we use the terms "public law" and "administrative law" interchangeably. 
=' Mallak v Minister for Justice Equality and Law Reform, [2012] IESC 59, paragraph 43. 
21  Mulholland v An Bard Pleanala, [2006] 1 IR 453, paragraphs 464 — 465. 

It is clear from the judgment of Hedigan J in West Wood Club Limited v An Bard Pleanala and Dublin City Council that, although that case related to a 
specific duty to give reasons under the Planning and Development Act 2000, "Kelly J found that the existing jurisprudence regarding what is required for 
reasons to be considered as adequate at law continued to apply". See West Wood Club Limited v An Bard Pleanala and Dublin City Council, [2010] 
IEHC 16, paragraph 54. 
" Deerland Construction v Aquaculture Licensing Appeals Board, [2009] 1 1  673. 
27  South Bucks County Council v Porter, [2004] WLR 1953 at paragraph 36. 
29  At page 44. 
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84. The Minister has several statutory powers under the Act and acts a "licensing authority" for the purposes of 

Section 7 of this legislation. Under Section 61 of the Act, the Minister is required, as stated above, to have 

regard to seven criteria in deciding a licence application. Each criterion entails the study and consideration of 

several factors, encompassing economic, ecological and other issues. Therefore, as far as the Appellant is 

aware, the Decision is, or at least should be, based on a consideration of a large body of scientific evidence. 

Therefore, the Appellant would have expected the Decision to shed at least some light on that consideration, to 

show why the Minister reached the Decision. 

85. Instead, the Decision is no more than one page long. The operative part of the Decision, i.e., the portion 

purporting to show the reasons for the Decision, contains 12 terse statements. This is no more than a pro forma 

recitation of the factors considered in arriving at the Decision. The similarity between the wording of the 

Decision and the Associated Decisions (and indeed the wording of decisions addressed to other mussel farmers 

in the Wexford Harbour area) is striking. It is not possible for the Appellant to know, from reading the Decision, 

the reasons why it was reached, much less to understand the reasons for the Decision an the principal 

controversial issues (as required under the principle contained in Deerland Construction). In the language of the 

third limb of the extract from Kelly Ts Mulholland v An Bord Pleanala judgment (see above), the Decision gives 

the Appellant no indication of whether the Minister has directed his mind adequately to the issues which he was 

obliged to consider. 

86. Critically, the Minister's rationale, such as it is, simply answers the wrong question. The Decision sets out (albeit 

inadequate) reasons for granting a licence for a reduced area. However, it utterly fails to address the true 

question, which is why the Minister has not granted the licence for the Total Area, i.e., the area the subject of the 

original application. The Appellant expected to see an explanation of the rationale for reducing the area. 

However, any such explanation is missing from the Decision, save for an oblique reference to the "reconfigured 

site". 

87. For example, reason (c) states that "ft]he proposed development should have a positive effect on the economy 

of the local area". As noted above, the Appellant considers that the "proposed development", as envisaged in 

~ the Decision (i.e., with a huge cut to its licensed area) will in fact have an adverse effect on the local economy. 

To compound the fact that the Minister has made a fundamental error of judgement of fact, there is no evidence 

in the Decision to support the conclusion that the "proposed development" as envisaged in the Decision will 

benefit the local economy. 

88. Furthermore, the letter from the DAFM accompanying the licence fails to provide any information as to why the 

Minister reached the Decision. 

89. In summary, the Minister has provided a wholly inadequate set of reasons for the Appellant to be able to 

understand why the Decision was reached. 
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(ii) Breach of the Right to be Heard 

90. There is a broad duty on Irish public bodies, including the Minister, to give full information to parties such as the 

Appellant on a decision adverse to its (i.e., the Appellant's) interests which is in contemplation, and to give such 

party the opportunity to make the best possible case. Public bodies are required to inform persons such as the 

Appellant of defects in their cases, and to offer them the opportunity to address that difficulty. In Mishra v 

Minister for Justice, Kelly J held that fundamental fairness required that an applicant be given the opportunity to 

rebut a presumption of the Minister which was material to his decision to deny a citizenship application. More 

generally, The State (McGeough) v Louth County Council held that where a public authority adopts a principle or 

policy for deciding on an application, the applicant should be afforded "the opportunity of conforming with or 

contesting such a principle or policy'.29  Similarly, in a Privy Council case, Mahon v Air New Zealand, it was held 

that persons affected by decisions of public authorities (in that case, a tribunal) must have the opportunity to 

rebut evidence against them.30  

91. The Minister was thus required to provide the Appellant, in circumstances such as its application for a licence, 

with the opportunity to rebut evidence on which the Minister intended to rely in a decision. Such procedures are 

common in other areas of administrative law. To take one example, when the Competition and Consumer 

Protection Commission (formerly the Competition Authority) (the "CCPC") is minded to determine that a merger 

or acquisition3i will result in a substantial lessening of competition (i.e., to block that merger or acquisition), its 

practice (although it is not legally required to do so) is to furnish the parties to the transaction with an 

assessment. The purpose of the assessment is to demonstrate the reasons why, in the CCPC's preliminary 

view, the merger or acquisition will have an anti-competitive effect and therefore not be in the public interest. 

Typically, the CCPC's assessment is based on econometric or other evidence which supports the preliminary 

conclusion. Furthermore, parties are given the opportunity to request an oral hearing, at which they are given 

the full opportunity to rebut the evidence on which the CCPC proposes to rely.32  

92. At no stage prior to the Decision being published in the Wexford People, either during the public consultation 

process, or after stating its observations, was the Appellant provided with any indication of the Minister's 

preliminary or ultimate conclusion. 

93. The Appellant's submission during the consultation process was by way of response to submissions made by 

various bodies in October 2018, as described above. The Appellant had no consultation with the Minister or the 

DAFM at any stage. In particular, the Appellant was not consulted on the proposed cuts or on where new 

licensed areas should be located. No reason was given as to why the Minister/DAFM decided the area (i.e., the 

shape) and location of the new sites. 

94. The first time the Appellant was made aware of the Decision was on 17 September 2019, when the relevant 

noteice appeared in the Wexford People. 

:0 State (McGeough) v Louth County Council [1973] 107 LITR 13 at 28. 
30  Mahon v Air New Zealand, [1984] A.C. 608, 
31  As defined in Section 16 of the Competition Act 2002 (as amended). 
32  See the CCPC's Mergers and Acquisitions Procedures, available at httos://mvw.ccc)c.ie/business/wp-content/up load s/sites/3/201 8/04/CC PC- Mergers 
Procedures-for-the-review-of-mergers-and-acquisitions.pd 
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95. The Appellant was very surprised to learn of the Minister's findings, and by the manner in which it did so. As 

noted above, the Decision is based on flawed reasons. However, to add insult to injury, the manner by which 

the Minister informed the Appellant and the procedures followed during the process, are in clear breach of the 

Minister's obligations under public law to provide the Appellant with the opportunity to respond to the Minister's 

preliminary conclusions. 

(iii) Failure to Exercise Proportionality/Abuse of Discretionary Powers 

96. In exercising its discretionary powers, a public body must abide by the principle of proportionality.33  It is also 

clear that a public body must not abuse those powers. It is clear from the Wednesbury judgment3l  that one of 

the ways in which a public authority may abuse its discretionary power is by taking irrelevant factors into account 

and/or not taking relevant factors into account. 

97. The NPWS appears to interpret the EC Guidelines as recommending that, at most, 25% of an SAC should be 

allocated to activities which may be damaging to the relevant habitat. As stated above, this mis-interprets the 

EC Guidelines. All the EC Guidelines say is that if more than 251/0 of an SAC is considered unfavourable, then 

the entire area has an 'unfavourable' status (see above regarding Section 61(e) of the Act). However, even if 

the NPWS's interpretation was correct (which the Appellant strongly disputes), in order for the EC Guidelines to 

apply in the first place, it must be demonstrated that the activities are, in fact, damaging. As noted above, 

Lindahl and Kollberg, amongst others, have demonstrated that mussel farming activities are in fact beneficial to 

the marine environment. These benefits include the combatting of eutrophication. (See section 4 of the 

Aquafact Report). 

98. Going one step further, again assuming that the NPWS's interpretation of the EC Guidelines is correct, even if 

mussel farming could be said to be damaging to the local habitaUrnarine environment (which the Appellant 

strongly disputes), reducing the licensed area to 151% of the SAC is draconian and wholly disproportionate. It is 

not clear to the Appellant why such a large reduction is merited. Indeed, this 'cut' appears somewhat arbitrary. 

The Appellant acknowledges that the NPWS's view is not binding on the Minister. Nonetheless, the Minister 

should have given due consideration to the merits of (a) the NPWS's interpretation of the EC Guidelines and (b) 

the NPWS's view that it is appropriate to reduce the licensed area from 251/0 to 15%. This is particularly true in 

circumstances where the evidence for the purported net environmental damage (i.e., damage from the mussel 

farming to the local habitat) is, at best, suspect and where mussel farming has been conducted at Wexford 

Harbour for several generations while producing environmental and other benefits. Instead, the Minister 

appears to have (a) blindly accepted the NPWS's interpretation of the EC Guidelines and (b) given a 

disproportionate weight to the NPWS's view, taking an upper limit for aquaculture of 150/0 of an SAC 'as read', 

notwithstanding the substantial evidence that a figure of 25% should be more than acceptable (and that the 

activity is not environmentally damaging in the first place). 

99. The NPWS's view that the figure of 25% should be reduced to 15% is without scientific basis and appears to 

ignore the positive influence that mussel cultivation has had in the Site and in the wider Wexford Harbour over 

?' Barry v Sentencing Review Group and the Minister for Justice, Equality and Law Reform, [2001 ] 4 1  67. 
Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 at 230. 
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decades. This reduction will likely bring about a drastic change, the impacts of which are entirely unknown. 

There is no suggestion that the proposed reduction could be said beyond reasonable scientific doubt to avoid 

adverse significant impacts. On the contrary, reducing the Site could not be said beyond reasonable scientific 

doubt not to adversely affect the integrity of the Site/SAC, Mussel cultivation in the area is long-established, and 

has been shown to have positive environmental impacts, in contrast with other forms of aquaculture such as fish 

farming. The European Commission's comments in this regard apply to aquaculture in general and the positive 

impacts of mussel cultivation necessitate a far more positive appreciation of its role in the biological functioning 

and maintaining and enhancement of the conservation objectives and interests in an SAC. 

100. The Minister, based on the NPWS's view, proposes to remove large areas of mussel cultivation. The effects of 

this proposed removal have not been scientifically assessed. In circumstances where the mussel cultivation 

which subsisted at the Site for centuries led to the designation of the Wexford Harbour area, including the Site, 

as an SAC/Natura 2000 site and has continued to support this status since, the removal of mussel cultivation 

without scientific assessment should not be permitted. 

101. By analogy, at the Burren SAC, the grazing activity carried out by domestic animals has contributed to and 

continues to contribute to that area's conservation objectives by limiting the spread and cover of species that 

would otherwise be likely to deprive the listed habitats and species of light and space as well as nutrients. The 

drastic reduction of mussel cultivation and the periodic removal of excess nitrogen by the harvesting of same 

should not be enforced or compelled as to do so would be to risk a fundamental alteration of the balance within 

the SAC. 

(iv) Breach of Appellant's Legitimate Expectations 

102. The doctrine of legitimate expectations is a fundamental feature of Irish public/administrative law. In essence, 

the doctrine requires a public body such as the Minister honour a commitment as to the procedure(s) it will 

follow. The aim of the doctrine is partly to ensure legal certainty with regard to a public body's performance of its 

functions, and to ensure good administration35. In Glencar Exploration plc v Mayo County Council," Fennelly J 

in the Supreme Court stated the three principles of legitimate expectation. Firstly, a public authority must have 

made a promise or representation, express or implied. Secondly, that representation must be addressed to 

identifiable group of persons, such that it forms part of the relationship between the authority and those persons. 

Thirdly, that representation must create a reasonable (or legitimate) expectation, to the extent that it would be 

unjust for the authority to resile from it. 

103. The same approach was adopted by the High Court in Lett & Co v Wexford Borough Council, a case which, 

coincidentally, related to a compensation scheme for mussel fishermen in Wexford Harbour who suffered 

25  See, for example, Attorney General of Hong Kong v Ng Yuen Shiu (1983) 2 AC 629 which endorsed by the High Court in Fakih v Minister for Justice 
[1993] 2 IR 406. 
'0  Glencar Explorations plc v Mayo County Council, [1992] 1 1  84 at 162 — 163. 
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financial losses caused by the operation of a waste water facility. In that case, it was decided that the 

representation by the public body must relate to its exercise of a statutory power. 17 

104. As documented above, the Appellant applied for its licence to be renewed in 2011. For six years, the Appellant 

had received no communication from the Minister or his officials regarding the licence application suggesting 

that any adverse finding was being considered. Relations with the Minister were, at all times, positive. There 

was thus an implied representation by the Minister that the Appellant would, at the very least, be consulted 

upon, and given the right to make submissions on, any proposed decision by the Minister. The Minister failed to 

process the Appellant's licence application expeditiously. The Appellant thus continued to farm the relevant 

sites for years, with no indication that an adverse decision was being contemplated. 

105. The Appellant, together with some of its competitors who are also affected by similar decisions of the Minister 

(and have lodged separate appeals), comprise a clearly identifiable group of persons. 

106. Finally, the Minister's implied representation gave no indication that there would be any reduction in the licensed 

area. At the very least, the Minister never gave any indication that a significant reduction, which poses a serious 

threat to the viability of the Appellant's business (and indeed of the other appellants) and their employees, was 

contemplated. Therefore, the Appellant (and the other appellants) had formed a legitimate expectation that their 

licences would be renewed in full. 

107. It is also clear that the Minister's implied representation relates to a statutory function, namely the Minister's 

power to grant licences under Section 7 of the Act, in contrast with the facts of Left & Co cited above. 

on-Exhaustive Nature of Claims 

108. In addition to the factors outlined above regarding the Act and fundamental principles of public/administrative 

law, the Appellant reserves the right to make further submissions at an oral hearing and/or otherwise based on 

constitutional law, under the EU Charter of Fundamental Rights and/or under the European Convention on 

Human Rights. 

Conclusion 

109. In conclusion, the Decision is vitiated by errors of law both in the interpretation of the various criteria established 

by Section 61 of the Act and in the failure to follow key principles of administrative law. 

110. Therefore, the Appellant requests ALAB to set aside the Decision and grant it the right to continue cultivating 

mussels at the Site. 

WF-25223850-1 

31  In that case, the purported payment of compensation was not under a statutory power. Therefore, it was held that no legitimate expectation had been 
formed. 
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"Determination of Aquaculture/ Foreshore Licensing application — T031047A 

Loch Gorman Mussels Ltd., 84 Northumberland Road, Ballsbridge, Dublin 4, applied for authorisation 
for the bottom cultivation of mussels on the foreshore on an 12.2 ha site (T031047A) in Wexford 

Harbour, Co. Wexford. 

The Minister for Agriculture, Food and the Marine has determined that it is in public interest to grant 
a variation  of the licences sought i.e. reducing the footprint of the site from 12.2 ha to 4.0667 ha. In 
making his determination the Minister considered those matters which by virtue of the Fisheries 
(Amendment) Act 1997, and other relevant legislation, he was required to have regard. Such matters 
include any submissions and observations received in accordance with the statutory provisions. The 
following are the reasons and considerations for the Minister's determination to grant a variation of 
the licence sought: - 

a. Scientific advice is to the effect that the waters are suitable. The site is located in Wexford 
Harbour Shellfish Designated Waters. Mussels in these waters currently have a "e" 
classification; 

b. This is a renewal application for existing aquaculture activity in Wexford Harbour and public 
access to recreational and other activities is already accommodated by this project; 

c. The proposed development should have a positive effect on the economy of the local area; 

d. All issues raised during Public and Statutory consultation phase; 

e. There are no effects anticipated on the man-made environment heritage of value in the area; 

f. Shellfish have a positive role in the ecosystem function in terms of nutrient and 
phytoplankton mediation; 

g. There are no issues regarding visual impact as the site to be utilised is for bottom culture; 

h. No significant effects arise regarding wild fisheries; 

i. The site is located within the Sloney River Valley SAC (Site Code: 00781), The Raven Point 
Nature Reserve SAC (Sited Code: 00710), Wexford Harbour and Slobs SPA (Site Code: 4076) 
and the Raven SPA (Site Code: 4019). An Article 6 Assessment has been carried out in relation 
to aquaculture activities in the SAC's/SPA'S. The Licensing Authority's Conclusion Statement 
(available on the Department's website) outlines how aquaculture activities in these 
SAC's/SPA's, including this reconfigured site, are being licensed and managed so as not to 
significantly and adversely affect the integrity of the Slaney River Valley SAC , The Raven 
Point Nature Reserve SAC, Wexford Harbour and Slobs SPA and the Raven SPA. 

j. Taking account of the recommendations of the Appropriate Assessment the aquaculture 
activity proposed at this (reconfigured) site is consistent with the Conservation Objectives for 
the SAC'S/SPA'S; 

k. A licence condition requiring full implementation of the measures set out in the draft Marine 
Aquaculture Code of Practice prepared by Invasive Species Ireland, 

1. The updated and enhanced Aquaculture and Foreshore licences contain terms and conditions 
which reflect the environmental protection required under EU and National law." 
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Wexford Harbour 

1. Introduction 

AQUAFACT has been retained and instructed to prepare this report by River Bank Mussels Ltd., TL Mussels 

Ltd., Loch Garman Harbour Mussels Ltd., Crescent Seafood Ltd., WD Shellfish Ltd. and Fjord Fresh Mussels Ltd. 

each of which holds mussel cultivation licences in Wexford Harbour. The Department of Agriculture, Food and 

the Marine (DAFM) has recently sought to vary these licences by reducing the foot print of the relevant sites 

by co 66%. 

Wexford Harbour lies with the Slaney River Valley Special Area of Conservation (SAC) (site code 00781) and 

within the Wexford Harbour and Slobs Special Protection Area (SPA) (site code 004076) and is close to another 

SPA, the Raven SPA (site code 004019). These designations make the area a sensitive site in terms of its 

conservation status (see National Parks and Wildlife Service (NPWS) 2011a, b). Known as Natura 2000 sites, 

they form a network of nature protection areas in the EU. The network consists of both SACS and SPAS under 

the Habitats and Bird EU Directives. 

AQUAFACT is an environmental consultancy specialising in monitoring and managing resources in marine, 

freshwater and terrestrial environments. AQUAFACT ensures a widely based service thanks to its contacts in 

the scientific community, its close association with the National University of Ireland, Galway (NUIG), Galway 

Mayo Institute of Technology (GMIT), University College Dublin, Trinity College and the expertise of its 

scientific staff. Since it was established in 1986, AQUAFACT has provided marine ecological consultancy to a 

wide range of clients including the State, semi-State and private sector. It has also carried out several studies 

in the Wexford Harbour area. 

This report: 

1. Outlines AQUAFACT's experience in Wexford Harbour; 

2. Outlines AQUAFACT's experience with regard to mussel farms; 

3. Outlines AQUAFACT's experience with regard to subtidal henthic surveys; 

4. Describes the positive impacts of mussel cultivation on both the sea bed and the water column and 

5. Provides an assessment of a suite of criteria listed in the Fisheries (Amendment) Act, 1997. 

) 
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2. AQUAFACT's Relevant Experience. 

2.1. Experience in Wexford Harbour 

In 2005, AQUAFACT carried out subtidal benthic surveys in Wexford Harbour as part of the EU Water 

Framework Directive (WFD) monitoring programme on behalf of both the Marine Institute and the 

Environmental Protection Agency (EPA). AQUAFACT was retained by Mott McDonald who were the consulting 

engineers for Glanbia in a project relating to the latter's food production facility in Wexford. AQUAFACT was 

also part of the Bord lascaigh Mhara-led UISCE project that studied Wexford Habour in depth. 

2.2. Experience with mussel farms 

AQUAFACT has carried out an extensive range of surveys at mussel farms, particularly in Killary Harbour, Co. 

Galway to assess the ecological impacts of mussel cultivation on the water column and the seabed. AQUAFACT 

has also carried out similar studies on both oyster farms and salmon farms. During the period between 2000 

— 2006, AQUAFACT was appointed as experts to the International Council for the Exploration of the Seas (ICES) 

working group on aquaculture. In 2013, 2014, 2017 and 2018/19, AQUAFACT has also carried out assessments 

on licence applications on behalf of the Aquaculture Licence Appeals Board (ALAB). 

2.3. Experience with Marine Subtidal Surveys 

AQUAFACT has extensive experience in the planning, management, execution, analysis and reporting of 

biological seabed (benthic) survey work. Some examples of the more recent surveys that have been carried 

out for the Marine Institute and NPWS include the following: 

0 Benthic sampling and analysis of WFD benthic samples from Galway Bay, Kinvara Bay, Camus Bay and 

Kilkerrin Bay in 2013/2014 for the Marine Institute; 

• Taxonomic elements of WFD benthic samples from Killiney Bay, Waterford Estuary, Roaringwater 

Gay, Cork Harboui and Kenn-iare Lay in 2013 for the Marine Institute; 

• Taxonomic elements of WFD benthic samples from Baltimore, Boyne Estuary, Castletownbere, Clew 

Bay, Cromane, Dublin Bay, Gweebara Bay, Inner Kenmare Bay, Killala Bay, Killybegs Harbour, 

Kilmakilloge, Northwest Irish Sea, Sligo Bay, Tralee Bay and Youghal in 2012 for the Marine Institute; 

• Benthic sampling and analysis of the Codling Bank for the NPWS in July 2012; 

F`' AQUAFACT J N 1566 



Mussel Cultivation, 
October 2019 

WeVord Harbour 

• Benthic sampling and analysis of the Kish/Bray and Blackwater Banks in February 2012 for NPWS; 

• Benthic sampling and analysis at two proposed aquaculture sites in 2012 for the Marine Institute; 

• Benthic sampling analysis for the Galway Bay Cable Project in Inner Galway Bay August 2012 on behalf 

of the Marine Institute; 

• Benthic sampling and analysis of Kenmare Bay, Tralee Bay and the Magharees in 2011 for the Marine 

Institute and NPWS; 

• Benthic sampling of Killybegs Harbour, Dundalk Bay, Clew Bay, Newport Bay, Westport Bay, Killary 

Harbour, Broadhaven Bay and Lough Swilly for the Marine Institute and the EPA in 2011; 

• Benthic sampling and analysis of Mulroy Bay, Rutland Bay and Islands, Drumcliff Bay, Sligo Harbour, 

Killala/Moy Estuary, Kilkerrin Bay, Mannin Bay, Slyne Head, Kingstown Bay, Shannon Estuary, Hook 

Head, Saltee Islands and Carnsore Point in 2010 for the Marine Institute and NPWS and 

• Benthic sampling and analysis of Galway Bay, Clew Bay, Donegal Bay, Broadhaven Bay, Blacksod Bay, 

Lough Swilly, Wexford Harbour, Bannow Bay and the Blackwater Estuary in 2009 for the Marine 

Institute and NPWS. 

3. Description of the mussel cultivation process. 

The vast majority of seed mussels is sourced off the east coast of Ireland. This is regulated by DAFM. The 

range of seed size sourced is 15-40mm but the ideal range is 25-35mm. In general, the seed sourced on the 

east coast beds is brought back into the harbour on the same day for re-laying. The opening times of the 

seed beds vary and are dependent on when DAFM authorise same. Late summer is normally the seed fishing 

period. 

Two sites within Wexford Harbour are proposed to be used for seed collection which involves identifying 

natural intertidal mussel settlement within the sites and relocating the seed mussels to subtidal areas. 

The stocking density of seed within the harbour varies across each producer and is site dependent. At 

present the seed stocking density ranges from 10-60 tonnes/hLctarc with the average around 30 tonnes/hl. 

Re-laying of seed mussels from the hold is carried out by water jet through holes in the side of vessel. Once 

re-layed, the mussels can take from 12-24 months to reach market size but the average growth period is 

around 18 months. However, the timing on the re-lay plot can depend on the stock level from the previous 

year, the progression of sales from the previous year's stock, the progression of sales of the current year's 

stock, the market price, demand and the fluctuations of meat yield levels. 

~, AQUAFACT J N 1566 
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Mussels sold have to be purified and de-gritted as Wexford Harbour outer is classified as B (mussels require 

to be depurated in sea water prior to sale), whereas Wexford Inner is classified as C (if for consumption, 

mussels must be cooked prior to sale) and mussels from here would have to be moved out into the outer 

harbour for finishing to have them classified as B mussels. 

During the ongrowing period after re-laying of seed, stock can be fished for starfish and green crab although 

not all mussel producers do this. There are two boats fishing for green crab across the harbour on a variety 

of sites where they have permission or licence. Starfish are generally confined to the outer sections of the 

harbour closer to Raven Point. 

Some producers move stock between sites e.g. they may have ground that is good for finishing (maximising 

meat yield) and will seek to finish their stock on such grounds. Cleaning of the sites is normally done through 

the action of harvesting. Most mussel harvesting is carried out from September to April with many operators 

finished by the end of December. Some harvesting can be carried out during the summer months but this 

depends on the market. The slack time is normally February to June. During this time monthly sampling 

occurs to track stock quality. However, during the harvesting period, sites would be checked more 

frequently and this varies considerably among the producers and is probably dependent on the quantity of 

stock the producer normally exports. 

During the harvesting season, access varies from 1 to 6 times per week. Access to sites usually happens 

between half flood to half ebb where the tidal restriction is 3 I-irs either side of high tide and for some sites, 

the restriction is greater (1.S hours before and after high tide). 

During harvesting and re-laying, the dredgers move slowly over the site with the dredges trailing about 30 

meters behind the vessel which when full, are winched in and the contents emptied into the hold. Once in 

the hold, mussels are moved up a conveyor belt through a washer and crabs/starfish are picked off along 

with stones/waste. The mussels are then directed by conveyor to one tonne bags hanging in the other part 

of the hold. Normally about 20 tonnes are harvested for each transport to the market. Unloading from the 

boat is either care led out at the quayside by all onboard crane or using a crane on a lorry onto wooden 

pallets which are then loaded into a transport lorry. 

It should be noted also that dredging is a temporary disturbance of the sea bed and not a permanent 

destruction of the habitat and upturned sea bed will be quickly re-colonised by the same suite of the species 

that occur in this habitat. 

AQUAFACT J N 1566 
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4. Ecological services provided by mussel farming in Wexford Harbour. 

There are several important ecological aspects of mussel cultivation that should be noted and these are: 

1. The historical use of Wexford Harbour for the cultivation of mussels; 

2. The eutrophication mitigation benefits arising from mussel cultivation in an area that is known to be 

suffering from mild eutrophication and 

3. The ecological benefits associated with mussel cultivation. 

1. Mussel cultivation in Wexford Harbour. 

Mussels have been recorded in the harbour for at least 2 centuries and most likely for a much longer time 

period. The former time scale is confirmed by fisheries reports from the 19th century and the longer time 

scale, although a presumption, is entirely likely. It is clear, from early records, that mussels would have been 

present in the harbour presumably contributing positively to its ecosystem's functioning. 

Within the conservation objectives of the Slaney River Valley SAC (site code 00781, NPWS 2011a, b), no 

community type is listed as mussel reefs; however, mussels are considered a component of the Mixed 

Sediment Community Complex found in the habitat feature Estuaries (1130) and it is ecologically correct to 

include this species within that community type. It is not possible however, to determine the numbers or 

extent of mussels currently in the harbour that can be considered as 'natural' or that derive aquaculture 

practices. AQUAFACT's historical records of this community type i.e. Mixed Sediment Community in Wexford 

Harbour show that it has been stable since the first survey was carried out in 2005. 

2. The trophic status of the Slaney Estuary. 

The Slaney River catchment supports extensive areas of agricultural lands from which non-point source run 

off feeds into the river. For this reason (and also arising from towns and small villages upstream in the 

catchment), the system has been classed as polluted or potentially eutrophic in the last number of cycles 

(EPA, 2015) (Table 1 below). 

Table 1. Trophic status of Lower Slaney River and Wexford Harbour 

(EPA, 2015). 

Year Lower Slaney Wexford Harbour 

2012-2014 Eutrophic Intermediate 

2010-2012 Potentially Eutrophic Potentially Eutrophic 

/ 
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2007-2009 Eutrophic Unpolluted 

2001-2005 Eutrophic Intermediate 

Bivalves, such as mussels, are suspension feeders and feed at the lowest trophic level, influencing the 

nutrient and organic interaction between the water column and the sea bed. They harvest phytoplankton 

and organically enriched particles. In linking these two systems, bivalves play an important role in the 

consumption and movement of energy within marine systems. The ability to control/mediate excess 

phytoplankton is an important ability of bivalves. Many papers have concluded that bivalves have the ability 

to control i.e. reduce, phytoplankton abundance in shallow water systems (Dame, 2013;Gallardi 2014; 

Filgueira et ol. 2015; Petersen et ol., 2015). 

For these reasons, grazing by mussels of phytoplankton and organic matter in the Slaney River Valley SAC is 

an important control mechanism for eutrophication in the system and by reducing numbers of 

mussels/production areas, this system will become even more eutrophic. 

3. Habitats provided by shellfish communities. 

Shellfish communities are known to provide important structure and enhance habitat heterogeneity in 

marine systems (Wailes et al., 2015). The shells themselves provide an attachment location for both epiflora 

and epifaunal while the interstices provide refugia for mobile species. (Another role the shells play is in the 

sequestration of carbon). 

For these reasons, the mussel beds in the Slaney River Valley SAC give rise to greater biodiversity in the 

system and if numbers of mussels/production areas are reduced, the system will become less biodiverse. 

Based upon the information presented in Sections 1, 2 and 3, bottom mussel culture at current levels in 

Wexford Harbour has a positive role in ecosystem functioning in terms of: 

1. Nutrient, phytoplankton and organic carbon sequestration 

2. Provision of habitat for other marine flora and fauna and 

3. Food resources for "Qualifying Interest species of the SAC and "Species of Qualifying Interest' for 

the SPA. 
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5. Assessment of criteria listed in the Fisheries (Amendment) Act 1997. 

AQUAFACT was also asked to consider and comment on the 7 following criteria as listed in Section 61 of the 

Fisheries (Amendment) Act 1997: 

61. The licensing authority, in considering an application for an aquaculture licence or on appeal against 

a decision on on application for a licence or a revocation or amendment of a licence, shall take account, 

as may be appropriate in the circumstances of the particular case, of 

a. The suitability of the place or waters at or in which the aquaculture is or is proposed to be carried on 

for the activity in question, 

b. Other beneficial uses, existing or potential, of the place or waters concerned, 

c. The particular statutory status, if any, (including the provisions of any development plan, within the 

meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the place 

or waters, 

d. The likely effects of the proposed aquaculture, revocation or amendment on the economy of the area 

in which the aquaculture is or is proposed to be carried on, 

e. The likely ecological effects of the oquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna, and 

f. The effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on the foreshore, or at any other place, if there 

is or would be no discharge of trade or sewage effluent within the meaning of, and requiring a licence 

under section 4 of the Local Government (Water Pollution) Act, 1977, and 

g. The effect or likely effect on the man-made environment of heritage value in the vicinity of the place 

or waters. 

1. The suitability of the place or waters at or in which the aquaculture is or is proposed to be 

carried on for the activity in question. 

The inner sections of Wexford Harbour is an entirely suitable place to carry out mussel cultivation 

is it is relatively shelterr-rl and shallow. 

2. Other beneficial uses, existing or potential, of the place or waters concerned. 

The only other use of Wexford Harbour is for boating but the two activities are not mutually 

exclusive. 
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3. The particular statutory status, if any, (including the provisions of any development plan, within 

the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of 

the place or waters. 

As noted in the Introduction, two Natura 2000 sites (an SAC and an SPA) are present within Wexford 

Harbour and the NPWS has drawn up a suite of conservation objectives for both these sites that 

need to be complied with. The conservation objectives of the SAC are the more relevant to mussel 

farming in the harbour as sea floor communities are listed as a Qualifying Interest (QI) for the area 

and the action of dredging for harvesting the stock could be seen as having a negative impact on 

the conservation status of the SAC. However, as has been described above, Wexford Harbour is 

naturally a highly dynamic area with aperiodic changes freshwater flows and associated variations 

in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations 

would mask any impacts associated with mussel dredging. 

4. The likely effects of the proposed aquaculture, revocation or amendment on the economy of 

the area in which the aquaculture is or is proposed to be carried on. 

The economic impact on the general area is seen as positive as the cultivation process provides 

employment for local people. 

5. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, 

natural habitats and flora and fauna. 

As noted above, the ecological effects of mussel cultivation generally are seen as positive in Wexford 

Harbour. 

6. The effector likely effect on the environment generally in the vicinity of the place or water on 

or in which that aquaculture is or is proposed to be carried on the foreshore, or at any other 

place, if there is or would be no discharge of trade or sewage effluent within the meaning of, 

and requiring a licence under section 4 of the Local Government (Water Pollution) Act, 1977. 

As noted above, the ecological effects of mussel cultivation are seen as positive in Wexford Harbour. 

7. The effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters. 

No impacts are predicted on the man-made environment or its heritage value. 
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6. Conclusion 

Mussel cultivation has been on-going in Wexford Harbour certainly for many decades and probably longer. 

As for all estuaries, the location is highly dynamic with short term and seasonal changes in flow rates, 

salinities, suspended solids and nutrient loadings and wave climate conditions. In addition, the catchment 

area of the River Slaney is highly agriculturally developed and also has a number of medium sized towns e.g. 

Bunclody and Enniscorthy all of which add nutrient loads to the river. This give rise to eutrophic conditions 

in the estuary. As mussels are suspension feeders and feed at the lowest trophic level they play an 

important role in regulating nutrient levels in the water column as they harvest phytoplankton and 

organically enriched particles. For these reasons, it is highly likely that grazing by mussels of phytoplankton 

and organic matter in the Slaney River Valley SAC is likely to be an important control mechanism of 

eutrophication in the system and by reducing numbers of mussels/production areas, the system will become 

even more eutrophic. 

Shellfish communities provide important structure and enhance habitat heterogeneity in marine systems 

and the shells themselves provide an attachment location for both epiflora and epifaunal while the 

interstices provide refugia for mobile species. For these reasons, it is highly likely that the mussel beds in the 

Slaney River Valley SAC give rise to greater biodiversity in the system and if numbers of mussels/production 

areas are reduced, the system will become less biodiverse. 

The main impact of bottom cultivation of mussels relates to the harvesting operation where dredges are used 

to collect the adult shellfish for sale to market. It should be noted that dredging is a temporary disturbance of 

the sea bed and not a permanent destruction of the habitat and that upturned sediments turned up by the 

dredging activity will be quickly re-colonised by the same suite of the species that occur in this habitat. 

Wexford Harbour is naturally a highly dynamic area with aperiodic changes freshwater flows and associated 

variations in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations 

would mask any impacts associated with mussel dredging. 
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WANTED 
Book Keeper required for a haulage 

company near Enn)scorthy. Must have 
minimum 2 years experience in a similar role 
with strong Microsoft Office skills. Prior use 

of accounting systems preferred. Should 
have good organization, problem solving 
skills & the ability to work unsupervised. 

j E lu 
 o. 

c Cenho 

Temporary (Full-Time) Administrator position 
available at Co. Wexford Education Centro 

Typical responsibilities of this rote Include: 
• maintaining dianes and armngng appointments 
• preparing and collatirg reports 
• Bt,ng 
• pre-caring accounts 
• organising meetings 
• managing databases 
• liaising with relaxant orgarusawns and clients 

Please forward your CV to Lorraire O'Gorman, D+rector, 
Co. Wexford Education Centro, hillehousa Road, 
Enntscorthy, Co. Wexford or altemamey email 
director@eewexford.le on or before 
Friday September 20th 2019. 

Ca, Wexford Education Ceritre is an equal apponurities 
employer. 

Drains 
Unblocked 

Chimney Cleaning 
www.robenrochedrAna.eam 

Tel. 087-2130889 

FISHERIES(AMENDMENT) ACT.-1997 (NO. 23) 
FORESHORE ACT.1933 (NO. 12) NOTiCE OF 
DECISION TO  GRANT AQUACULTUREAND 
FORESHORE LICENCES. 

The Minister for Agriculture. Food and Me Marine has 
decided to grant Aquaculture and Fbmshcii Lkmccs 
(with variations) to T.L. Mussels Ltd., Cbrtard Business 
Park, Whilemill Industrial Estate. Wexford, Co. Wexford. 
SITE REFS. T03.030A2. T03t0308. Ta3/G30E T03;030F. 
703:030/1 Cite D) and T031G99A for the bottom cultivation 
of mussels on sites an the foreshore In Wexford Harbour. 
Co. Wexford. 

The reasons for this decision are elaborated on the 
Dspanment's website at: htt www 21rimIture. 
gov.telseafestxf; at)wcuttuuaf oreshorcmarw,~bnent/ 
a aguacuitivalkereJnitlaghnctdttuctkmxcdtcn!ons/ 

An appeal against the Artuaculture Licence decision may 
be made in writing, within one month of the data of Its 
Publication. to THE AQUACULTURE LICENCES APPEALS 
BOARD, Kaminchy Corot. Portlaoise. Co. Laois. by 
completing the Notice of Appeal Appricatien Form available 
from the Board, phone 057 86 31912 c-mail infa_-!;~!:b.Ic 
at website at http:awwwalabJe/ 

A person may question the validity of the Foreshore 
Licence datermiration byway of an application for Judicial 
mvlew. under Order 84 of the Rules of the Superior Court 
(51 No. 15 of 1986). Practical information an the review 
mechanism can be obtained from the Citizens Infornutfon 
Board at: hnp•Owww cltiztnsin(armation.le/ 

W YLY.A9dcLltW1.gOY,IA I AototmT.lml■LeMu 

y g agriculture-Is Wae=uttxse,tr.lpinrn 
ltd set i. Nxnee 

WEXFORD 
COMPUTER 

SERVICES " 
Providing affordable, 

reliable computer support. 
All aspects of computer services asvmed Including cm-swltation, 

recur, up©adn. Irstattaum health check virus removd 
laptop wttn and poor lad replacement 

FREE PICKUP & RETURN 
Call Dermot Lucking on 087-3229896 

emalA InfoBweafordcamputersery Ice &.12 
www.wexfordcor.iputarservicti.it  

FISHERIES AMENDMENT)ACr.1997 (NO. 23)  
FORESHOREACT.1933 (NO. 1.2) NOTICE OF 
DECISION TO GRANT AQUACULTURE AND 
FORESHORE LICENCES. 

The Minister for Agriculture, Food and the Marine has 
decided to grant Aquacuiture and Foreshore Licences 
(with variations) to FJORD FRESH MUSSELS LTD, C/O 
O'CALLAGHAN, O'MAHONY CODY & CO. CLONARD 
BUSINESS PARK, WlirrEMiLL IND. ESTATE, WEXFORD, 
CO. WEXFORD, REFS: T031046AT031046B AND 
T031046C for the bottom wltivallon of mussels on sites on 
the foreshore in WEXFORD HARBOUR. Co. Waiihut 

The reasons for this decision ace elaborated an the 
Department's website at: htto://www.-itriculttire. 
ag  vleiscafoodlaquacultureforeshortmanaimL-+t/ 

agwculturelicensint/aquaeultureltcenceded_ stons/ 

An appeal against the Aquac ulture Ucenca decision may 
be made in welting, within one month of the date of its 
pubtintion to THE AQUACULTURE LICENCES APPEALS 
BOARD, lOrninchy Court Portlacise. Co. Laois. by 
completing the Notice of Appeal AppGaden Form av2bble 
(nun the Board. phona 057 86 31912. email In ala it or 
website at http&%v -jUb let 

A person may question the validity of the Foreshore 
Lic :mce determination by way of an application fcr judicial 
review. under Order 84 of the Rules of the Superior Court 
ISI Na 15 of 1986). Practical information on the review 
mechanism can be obtained from the Citizens Information 
Board at htt~1/www.d iienstnfnrrnatiania/ 

YnYKA9dSHIt4nt.04yde 
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BN1 (Business Network International) Menapla 
Chapter Wexford are holding an Open Evening on 
Thursday the 26th of September, from 5pm In 
the Ferrycarrig Hotel, Wexford, providing Wexford 
Businesses to network with successful businesses 
with a view to generate more income and build 
more contacts In Wexford and surrounding 
areas. Business Network International (BNI) Is a 
membership organisation for small businesses 
where members network and receive referrals. It is 
an Intematonal organisation around the world and 
has about 120,000 active members. 
We have vacancies in professions such as: 

Loss Assessor, Health & Safety Consultant, Trades, 
Beautician, Mako Up Artist, Hair Salon, Interior 
Designer, Office Supplies, Engineer, Window 
Manufacturer, landscape Gardener, Mechanic, Car 
Hire, Computer Services, Graphic Designer, Printer, 
Security Firm, HR Consultant, Cleaning Services. 

To register, please contact 

Aoife Caulfield, President On 087-0993918 
or email her: aoife@caulReldfinoncial.le 

77 co~asc Transferring the Family 
---.--- Farm Clinic 2019 

Teagasc invite you to their popular series of "Transferring the Family 
Farm' clinics designed to enlighten & educate you on the many 
details involved in creating an effective plan focsgc -H 

on 
where 

Find out in our 
1  Entertainment 

guide 

Woodford Dolmen Hotel, Carlow F 

Thursday, 26 September 11030am  

Attendanea free I Pre-booking is es - 

Irish Language dassas have to started from 1 I th September, 
con!inuing every Wednesday ham 8 00.9 30pm at the 

C.8 S. Secondary School Thomas St. Wexford 

T6 fa:lte rcimh ch6ch All are we!came 

For enquires ring Padraig 086-8306530 I 
8ig1 Una 

(3  prearoocw 
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F_iSHERIE WMENDME~MACTI1997 LN0.2A 
FORESHORE ACT. 2933 (NO. 12) NOTICE OF 

_DECISION TD GRANTACUACULTURED.ND 
FORESHORE LICENCES. 

The Minister tot Ppkulture. Food and the Marine his 
decided to Vint Aquaculttua and Foreshore licences 
(whit varlatfonsl to WEXFORD MUSSELS LTD. ROCKFIELD. 
COOLCOTS. WEXFORD. CO. WEXFORD. REFS. Tl"=SA. 
TW/03501.T03/350Z.T03/035C T03/015F&Gl. 
Tlxl/035F&G2. T03:035FAG3. T03:0728. T03l09GA for 
the bottom cultivation of mussels an %lies on the foreshore 
In WEXFORD IIARBOUR. Co. Wexford 
The reasons for this ckdstan are efaterated on the 
Deuanmant's websits at httpulwww.agricultuo. 
gay.kl;a

i 
 -afood/-s-  quacultuietti+e`aliorcmutijemoitt/ 

aquatWtires~t a4iiatujtur~lccri£ecictf~xiasT 
An appeal aea(nst the Acivaculture Lienve decision may 
be made In vmtirsg, within aria month of the data of its 
publleat4n, to THE AQUACULTURE LICENCES APPEALS 
BOARD. KlmkicM Caum Ponlaolsc. Co. Laoit, bycnmplcting 
11a Notice of Appeal Application Form maabla from the 
Board. phone 057 86 3191Z e-mail Inla0_a4PJq or websita 
at hV1--ww aLtbtc/ 
A person may question the validity of the Foreshore Lktnce 
determination by way of an applkadon farludltiaf review. 
under Order 04 of the Rules of the Superior Cant (SI No. 15 
of 1986)• Practical Information an the revkw mectunitm can 
be obtained hom the Ctdnms Information Baird at 
htlp_dwww.ciNrn L-I-gfnutiml-at 
www.aarlcultum.aw.(e 

 ly 
I wMr.sw 

~~agrleultunJa ~~ ww ' 

FISHERIES (AMENDMENT) ACT.1997 (NO. 23) 
FORESHORE ACT, 1933 (NO. 12) NOTICE OF 
REFUSALTO GRANT AQUACULTUREAND 
FORESHORE LICENCES. 

The Minister forApfadtu m Food and the Marine tun 
refused to paritActuaculture and Foreshore Licences to. 
WEXFORD MUSSELS LTD. ROCKFiELD, COOLCOTS. 
CO. WEXFORD, SITE REF: T03/072A for the bottom 
cult5vation of mnnsels on a site on the forestsore in 
WEXFORD HARBOUR. CO. WEXFORD. The reasons 
for this decision are elaborated on the De pamnsent's webs:te 
atvvwwagetut ti" aay.le/seaI arluicxiltuwikern 

An appeal against  the Aqs sculhuts licence decision may 
be made in venting within one month of the date of Its 
put>ilication. to THE AQUACULTURE LICENCES APPEALS 
BOARD. Kaminchy Court Portlaoim Co. Laois. by completing 
the Notice of Appeal Application Form a t"o from the 
Board. plwno 0S7 8631912, c mA info$alsd.ia or weWin 
athttp .v' wabblel 

A person may ovestlon the validity of the Foreshere 
Licence delermlmdon by way of an application for )udkl it 
review, under Order 84 of the Rules of the Superior Court 
(51 No. 15 of 19861. Practical Information on the review 
mechanism can be obtained from the Gtims Womwilan 
Board at hrImo  vvww.ritizensInfamnaftri  lel 

y211yr.a9ftLYIlYf1,00Y.1f 
Aaaafxa7l►xA.x~Ata 

yiaoriculture la r 

~;~ St. Peter's College 
.. .ti 5ecnndan• Schnnl 

FISHERIES (AMENDMENT) ACT. 1997 (NO. 
23) FORESHORE ACTi1933 (NO. 12) NOTICE 
OF REFUSALTQ GRANT AQUACULTURE AND 
FORESHORE LICENCES. 

The Minister forAptartture. Food and the Marina has mfuuA 
to pant Aquacultue and FonKhon: licences to T1 Mmseft 
Ltd, Caved Busi x-A Park. Whltemil Industrial Estatm 
Wexford, SITE REF;T031030C for the bottom culttration 
of mussels on a site on the foccshore in Vlnford ttubour, 
Co. Wexford. The masons for this decision are elaborated on 
the Department's websile at www riculttm!.gaay.k/uafoat/  
agwculturckensir 
An appeal apirist the Aquxulture Licence decision may 
be made in writtns within one month of the date at its 
pubkWori, to THEAQUACULTURE LICENCES APPEALS 
BOARD, Ktrtdnchy Court, Pri tlaoise, Co. Laois, by campiet)ng 
the Notice of Appeal Appticatfors form airnailik from the 
Board. phony 057 66 31912. L,oLul infoc_aLsbJa  or webstto at 
httZ,fwvvwalab kJ 
A person may guesdon the validity of the Foreshore 
Licence determination by way of an applcation for 1WIciai 
review, under Order 84 of the Rules of the Superior Court 
(51 No. 15 of 1986L Practal information on the review 
mechanism can be obtained (torn the CItLvn% Informadon 
Board at: http-l/wvtw ciN:rnsfnfwmitiamic/ 

tnryf aaflLYltYte.tlay le 
An t 

M 
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w pees MAN 
ypapricultureJe =d=0— 

Loreto  Secondary School, 
Pembroke Hill, Bdllynagee. 

Wexford. 
Telephone: 053-9146162 

ltiebsite: www.loretowexford com 

Admission into 
• 'st year. Sentemb~r 202!1 ~__ 

1.11m uJuial will twis f* mrnptetal spp"iuo firms in rapes of ph 
in 6sh.lux prinuryfnukxul Wuxi! (or In rquraknt) fir sdmisuoa k do 
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ThumLy626&7uz a1019um,71mpmwFnrslarIe(kubaX19. 
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FISHERIES (AMENDME ACT.1997  (N0.23 

FORESHORE  ACT. 1933 (NO.1_2) NOTICE OF 
DECISION  TO  GRANT/ REFUSE AQUACULTURE 
AND FORESHORE LICENCES. 

The Miniver forAgrlcutture, Food and the Marino has deckled 
to pant (with variations) or refuse to pant Aquxvlture and 
Foreshore Licence apt:Rntiors to the following in the table 
below in Wexford Ilarbotu. Co. Wexford: 

Reference Native Specks Decision 
Number 

703.'047 Loch Gamin Hubma- Mutwit Grant 
(3 sites A. Mussels Ltd (Bottom Licences 
8 A Cl 24 Nerd mtturcl (with 

TC3;0t13A Raid.Ballsbridge. variations) 

T03l005A Dublin 4l 

TC1TA 1A Noel SulLm Mussch Grant 

T031C9IA 29 Wali-Street- [Bottom Licences 
Wexford Town culture) (with 

and artatioml 

5htaa Sagan. 
Crosswinds. 
Avondale Drive. 
Wexford Taint 

T01'049 Riverb" Munch Lid. Mussels Grant 
(S sites ePo Prkw ati rhousa (Bottom Ucericm 
A. B. C. D CaoPen.t.nmmarieL  culwre) (with 
r.Cll Wexford aiistioml 
YO1i077A 

TO3.'O53 W. 0. Sheltftsh Ltd Munch Grant 
(2 sites A c/o Prkewatcrhouse (Bottom Licences 
1.0)  Coopers. Camrnariet, culture) (with 

Wexford yatutlem) 

M31055 Crescent Seafoods Lid Atussels Grant 
(2 sites E. MY "BlUithablake. (Bottom Licences 

FF.C) Gxradoe. culture) (with 

C& Wcaford vutaticrtsl 

T03/074 Patrick Sword%. Crary Munch Gant 
(I tiles A Lane. Crouabep. (Bottom licences 
SO) Co. Wnford altsael (with 

and variations) 

F7arence Sweeney, 
834hoe.Lovvtr 
Screen. Co. Wexford 

T03/OaOA Billy & Danel Mussels Gant 
Gavnor.19 Hrilluesi. (Sodom Licences 
Multarnon adarel Wth 
Co. Wexford varlatlorts) 

T03,'079LA GtscentSatfoodsLid. Mutteh Refute 

Wilful. 93b 
Curractaa. 

IBotsam 
aftre) 

Licence 

Co. Wexford 

T01'COOO Billy & Daniel Mussels Refuse 
Gzfw.19 Wkrest )Bottom Licence 
Mulpmu n, cutturel 
Co. Wexford 

T03lC93 Mr Eugene Dugjxt Mussels Refuse 
(2 tale%A 141 Dekedera Grow. (Bottom Licence 
& B) Cootcotts. Wexford culture) 

Town 
and 

Me Jason Dugast 
10 Antelope Road 
htauDaKown Wexford 
Town 

The reauxu for these decisions are elaborated on 
the Department's wcbslte at httpJlwwwaRticuRure. 

ie!%aafa~d/a~WNhute_}orcst~ortnsarv~eenMt% 
cue  eg acuyiwhMm4nW= 3 is cutturehcencedeerdom/wextord/ 
An appeal against the Aquawliure Lktm declslat may 
be made in writtnt, within one month of the date of its 
oLtliation. to THE AQUACULTURE LICENCES APPEALS 
BOARD. Kaminchy Court Portiaohe. Ca Isois. by 
compktins the Notice of Appeal App(k:atkxn Form available 
from the Hoard. phone 057 86 31912. e-mail inio%~iab fie 
Of website at htE9wnW arable/ 
A person may question ft validity of the Foreshore Licence 
dete:rednaden by way of an application for Judicial review. 
under Order 84 of the Rules of the Superior Court 151 No. 15 
of 1984 Practical information on the review medursism can 
to obtained from the Citlters Informsatfan Baird at 
httgCwww.citftensinformatfortlel  

srmfaoticdtilutLoasle nx dim talaa.~~ 
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CABINET MAKER AVAILABLE OF STONE & 
For all the Small jobs around the house DECORATIVE 

Shelving, Hot Press, Units, Doors. STONE. Skirting Boards, Wardrobes etc_. 
All interior paint work 

Walls. Ceilings and Woodwork ENQUIRIES 
,AMi' it087-2436228Wii6" 087-9684393 
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NOTICE OF APPEAL UNDER SECTION 40(1) OF 
FISHERIES (AMENDMENT) ACT 1997 (NO. 23) 

Appeal Form 

Please note that this form will only be accepted by 
REGISTERED ST or handed in to the ALAB offices _PO_ 

Name of Appellant (block letters) - LOCH GARMAN HARBOUR MUSSELS LIMITED 

Address of A ellant 84 NORTHUMBERLAND ROAD, BALLSBRIDGE, DUBLIN 4 

Phone: See Cover Letter Email. 

Fax: 

See Cover Letter 

Mobile: See Cover Letter See Cover Letter 

Fees -- - - - - -- - 
Fees must be received by the closing date for receipt of Amount Tick 

ap ep al s --- - - --- -- ----- --- - -- -- — - - - 
€380.92 Appeal by licence applicant ✓ 

Appeal by any other individual or organisation €152.37 

✓ Request for an Oral Hearing * (fee payable in addition to appeal fee) €76.18 
* In the event that the Board decides not to hold an Oral Hearing the fee will not be refunded. _ 
(Cheques Payable to the Aquaculture Licences Appeals Board in accordance with the 
A uaculture Licensing Appeals Fees Regulations, 1998 S.I. No. 449 of 1998 
Electronic Funds Transfer Details AN: BIC: AIBKIE2D 

1IB89A21<93104704051067 

Subject Matter of the A.pgeal  
Decision of the Minister for Agriculture, Food and the Marine in the matter of an Application under Section 10 of 
-the Fisheries (Amendment) Act 1997 (the "Act") and Foreshore Act 1933 for authorisation for the bottom 
cultivation of mussels on the foreshore on a 17.2 ha site (T03/047B) (the "Site") in Wexford Harbour, Co. 
Wexford. 

Site Reference Number:- T031047B 

(as allocated by the Department of Agriculture, Food and the 
Marine) -- ----- ---- ----- -- 
Appellant's particular interest in the outcome of the appeal: 

Loch Garman Harbour Mussels Limited (the "Appellant") has, both by itself and its predecessors in title, been 
active in the bottom cultivation of mussels at the Site for several years. It would be severely adversely affected 
by the Minister for Agriculture, Food and the Marine's (the "Minister") decision to vary the licence sought (the 
"Decision") by reducing the footprint of the Site from 17.2 ha to 5.27 ha. --------------- -- -- 

AQUACULTURE LICENCES 
APPFALS BOARD 

16 OCT 2019 

i 

RE',.' EIVED 



Outline the grounds of appeal (and, if necessary, on additional page(s) give full grounds of the 
appeal and the reasons, considerations and arguments on which they are based): 
The Appellant considers that the Decision is legally flawed for two over-riding reasons: 

(1) The Minister has committed serious errors in his assessment of the relevant criteria under Section 61 of 
the Act. 

(2) The Minister has breached fundamental principles of public/administrative law in the Decision, both in 
terms of its substance and the procedure whereby it was reached. 

Further details are included in the Submission. 

Signed by appellant: 
Date: 16 October 2019 

_ Julien Barbe, Director _ 

Please note that this form will only be accepted by 
REGISTERED POST or handed in to the ALAS offices_ _ 

Fees must be received by the closing date for receipt of appeals 

This notice should be completed under each heading and duly signed by the appellant and be 
accompanied by such documents, particulars or information relating to the appeal as the appellant 
considers necessary or appropriate and specifies in the Notice. 

DATA PROTECTION — the data collected for this purpose will be held by ALAB only as long as there is a business need 
to do so and may include publication on the ALAB website 

2 
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Extracts from Act 

40.—(1) A person aggrieved by a decision of the Minister on an application for an aquaculture 
licence or by the revocation or amendment of an aquaculture licence may, before the expiration of 
a period of one month beginning on the date of publication in accordance with this Act of that 
decision, or the notification to the person of the revocation or amendment, appeal to the Board 
against the decision, revocation or amendment, by serving on the Board a notice of appeal. 

(2) A notice of appeal shall be served 

(a) by sending it by registered post to the Board, 

(b) by leaving it at the office of the Board, during normal office hours, with a person who is 
apparently an employee of the Board, or 

(c) by such other means as may be prescribed. 

(3) The Board shall not consider an appeal notice of which is received by it later than the 
expiration of the period referred to in subsection (1) 

41.—(1) For an appeal under section 40 to be valid, the notice of appeal shall— 

(a) be in writing, 

(b) state the name and address of the appellant, 

(c) state the subject matter of the appeal, 

(d) state the appellant's particular interest in the outcome of the appeal, 

(e) state in full the grounds of the appeal and the reasons, considerations and arguments on 
Nhich they are based, and 

(f) be accompanied by such fee, if any, as may be payable in respect of such an appeal in 
accordance with regulations under section 63, and 

shall be accompanied by such documents, particulars or other information relating to the appeal 
as the appellant considers necessary or appropriate. 
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2 Grand Canal Square, Dublin 2, D02 A312, Ireland williarnrry.corn 
T. *353 1639 SOOO info( williainfry.com  

Our Ref 026536,0001.CKL 
V`V ' L L d AM F ' 

16 October 2019 

By Hand 

The Aquaculture Licences Appeals Board (ALAB) 
Kilminchy Court 
Dublin Road 
Portlaoise 
Co Laois 
R32 DTW5 

Our Client: Loch Garman Harbour Mussels Limited 

Dear Sirs 

We enclose five notices of appeal (the "Appeals") on behalf of our client, under Section 40(1) of the Fisheries 
(Amendment) Act 1997 (the "Act"). Please also find attached to this letter proof of payment of the relevant fees to 
ALAB. 

The Appeals are against five separate determinations of aquaculture/foreshore licensing applications (the 
"Decisions") by the Minister for Food, Agriculture and the Marine (the "Minister") in September 2019. The 
Decisions relate to the following sites in Wexford Harbour. T03/047A; T03/04713; T03/047C, T03!083A: and 
T03/085A. 

On behalf of our client, we submitted requests for information under the Freedom of Information Act 2014 ("FOI") 
and requests for environmental information under the European Communities (Access to Information on the 
Environment) Regulations 2007 to 2018 ("AIE") to a number of relevant public bodies on 8 October 2019 in 
connection with the Decisions. Notwithstanding that the FOI/AIE requests were made promptly following the 
notification of the Decisions, given the statutory one-month deadline for appealing a decision of the Minister to ALAB 
under Section 40(1) of the Act, our client has had to bring the Appeals before receipt of any responses to those 
requests. 

Our client expressly reserves the right to make any and all further submissions to ALAB it deems necessary or 
appropriate, including any submissions relating to information obtained from responses received to those FOUAIE 
requests. 

The enclosed Appeals (and the annexes thereto) contain commercially sensitive information. For the purposes of 
Section 36 of the Freedom of Information Act 2014 and Section 30 of the Act, this information should not be 
disclosed to any persons except for the relevant officials of ALAB on a strictly "need to know" basis. 

Please direct any correspondence in relation to the Appeals to: 

Cormac Little Eoin O'Cuilleanain 

Yours faithfully 

L-,,  
William Fry 

WF-25218269-1 
DUGL]N CORK LONDON NEW YORK SAN FRANCISCO SILICON VALLEY 



APPEAL UNDER SECTION 40(1) OF THE FISHERIES (AMENDMENT) ACT 1997 

SUBMISSION BY LOCH GARMAN HARBOUR MUSSELS LIMITED (T03/047B) 

16 OCTOBER 2019 

To: 

The Aquaculture Licences Appeals Board 
Kilminchy Court 
Dublin Road 
Portlaoise 
Co. Laois 
R32 DTW5 

Appellant: 

Loch Garman Harbour Mussels Limited 
84 Northumberland Road 
Ballsbridge 
Dublin 4 

Agent for Appellant: 

William Fry 
2 Grand Canal Square 
Dublin 2 
D02 A342 

Appeal Against: Decision of the Minister for Agriculture, Food and the Marine 
Determination Reference: T03/047B 
Applicant: Appellant 

Date and Place of Publication of Notice of Decision: 17 September 2019 in the Wexford People 

Summary 

1. This is an appeal against a decision by the Minister for Agriculture, Food and the Marine (the "Minister") to grant 

a variation of the aquaculture licence for the bottom cultivation of mussels on the foreshore at site (T03/04713) 

(the "Site") in Wexford Harbour, Co. Wexford (the "Decision") to the Appellant. In the Decision, the Minister 

cites several positive impacts of the aquaculture activities carried out at the Site. Notwithstanding this, the 

Minister has decided to reduce the Appellant's licensed area from 17.2 ha to 5.27 ha, with potentially 

devastating impacts on the Appellant's business. Please see the Decision at Annex 1. 

2. As outlined in further detail below, the Decision is vitiated by a number of serious flaws. Firstly, the Minister has 

committed serious errors in his assessment of the relevant criteria under Section 61 of the Fisheries 

(Amendment) Act 1997 (the "Act"). Secondly, the Minister has breached fundamental principles of 

public/administrative law in reaching the Decision, both in terms of its substance and the procedure whereby it 
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was reached. This appeal is supported by a report on mussel cultivation activities in Wexford Harbour dated 16 

October 2019 by Aquafact, an environmental consultancy specialising in marine environments (the "Aquafact 

Report"). Please see the Aquafact Report at Annex 2. 

3. The Aquaculture Licences Appeals Board ("ALAB") will also have received the Appellant's appeals against the 

Minister's decisions to vary the Appellant's licences in adjacent sites (the "Associated Decisions" and the 

"Associated Appeals", respectively). 

4. By the present appeal, the Appellant respectfully requests ALAB to exercise its power under Section 40(4)(c) of 

the Act to substitute its decision on the Appellant's licence application by granting the Appellant a licence over 

the entire portion of the Site of which it has hitherto carried on aquaculture activities, and in respect of which it 

has applied for a licence (the "Total Area"). In the alternative, the Appellant respectfully requests ALAB, under 

Section 40(4)(b) of the Act, to determine the Appellant's licence application as if it had been made to ALAB in 

the first instance, by similarly granting a licence over the Total Area. 

5. Separately, for ease of administration and given the commonality of facts and issues arising, the Appellant 

requests ALAB, exercising its discretion under Section 42 of the Act, to join the present appeal with the 

Associated Appeals, including for the purpose of an oral hearing. 

The Appellant 

6. The Appellant was incorporated in 2006, for the purpose of acquiring mussel-growing sites in Wexford Harbour, 

previously operated by a local business man, Mr Billy Gaynor. 

7. The sites had been farmed for many years prior to the introduction of the statutory licensing regime. The 

Appellant is a wholly-owned subsidiary of Hibernian Mussel Holdings Limited, which in turn is 100% owned by 

Barbe Holding BV, a Dutch company. Barbe Holding BV is owned by the Barbe family who have over 100 

years' experience of mussel farming in Yerseke, Netherlands. The Barbe family controls the Barbe Group, an 

international mussel producer trading under the Aquamossel brand. All of the Appellant's produce is exported to 

the Netherlands, where it is processed in the Barbe Group's factory. 

8. At its Wexford Harbour operations, the Appellant employs three people full-time to work on its boats, and also 

employs Billy Gaynor in an administrative function. The company's average annual turnover is approximately 

EUR 700,000. 

9. The Appellant has three sites under licence at Wexford Harbour. The reference numbers of these sites are: 

T03/4713; T03/478; and T03/47C. It has also made new licence applications in respect of sites T03/83A and 

T03/85A. 

10. The Appellant is appealing the recent Ministerial decision in respect of each of these licences. 

11. For further information see http://www.aquamossel.nl/EN/home-en.htmi  
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Licence Application Process 

12. The Appellant's previous licences, which were granted in 2002, were due to expire in 2012. On 28 August 2011, 

the Appellant applied to the Department of Agriculture, Food and the Marine (the "DAFM") for renewal of its 

licences. (Whereas, previously, the Appellant had one licence covering all its sites, the Minister decided during 

the 2000s to separate each licence into several sites, with one licence per site.) 

13. Following its application for a licence renewal, the Appellant received no further correspondence from the DAFM 

until June 2018, when a public notice was published in the Wexford People listing all the relevant licence 

applications (including the Appellant's) and requesting submissions on those Applications within one month. 

The Marine Institute, the Inland Fisheries Institute, Wexford County Council and the Department of Heritage and 

the Gaeltacht (now the Department of Culture, Heritage and the Gaeltacht) each made submissions, of which 

the Appellant received copies from the DAFM on or about 15 October 2018. The Appellant submitted a 

response to those submissions to the DAFM on or about 29 October 2018. 

14. During the consultation process, the Minister/DAFM gave no indication that he intended or was considering 

huge cuts to the areas under licence. Likewise, during and after consultation, there was no engagement with 

the Appellant regarding boundaries. 

15. In 2018, the DAFM requested the Appellant to provide access routes to its sites. However, no changes to the 

licences were implied. The Appellant received no further communication from the DAFM until September 2019, 

when the Decision and the Associated Decisions were published. In fact, the Appellant learned of the Decision 

in the 17 September 2019 edition of the Wexford People before it received any official correspondence from the 

DAFM. (See Annex 3). 

16. It is disappointing and of serious concern that the Minister failed to respond to the Appellant's licence 

application, or even raise any queries or requests for further information, for a period of over six years. When 

the DAFM/Minister did finally engage (albeit to a limited extent), the Appellant responded promptly. However, 

the DAFM/Minister again failed to communicate with the Appellant until the Decision was taken some eleven 

months later. 

Substantive Grounds of Appeal 

17. The Appellant's substantive grounds of appeal are, first, by reference to criteria (a) to (g) as set out in Section 61 

of the Act and, second, by reference to fundamental principles of public/administrative law. 

18. The Appellant submitted requests for information under the Freedom of Information Act 2014 ("FOI"), and 

requests for environmental information under the European Communities (Access to Information on the 

Environment) Regulations 2007 to 2018 ("AIE"), in each case requesting information/environmental information 

relevant to the Decision, to various relevant public bodies on 8 October 2019. Notwithstanding that the FOI/AIE 

requests were made promptly following the notification of the Decision, given the statutory one-month deadline 

for appealing a decision of the Minister to ALAB under Section 40(1) of the Act, the Appellant has had to bring 

the present appeal before receipt of any responses to those requests. The Appellant therefore reserves the 
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right to make any and all further submissions to ALAB it deems necessary or appropriate, including any 

submissions based on the responses received to those FOI/AIE requests. 

Section 61 of the Act 

19. Under Sections 61 (a) to (g) of the Act, the Minister, in considering a licence application, and ALAB, in 

considering an appeal against a decision of the Minister, must have regard to seven criteria. That section reads 

as follows: 

"The licensing authority, in considering an application for an aquaculture licence or an appeal against a decision 

on an application for a licence or a revocation or amendment of a licence, shall take account, as may be 

appropriate in the circumstances of the particular case, of— 

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried 

on for the activity in question, 

(b) other beneficial uses, existing or potential, of the place or waters concerned, 

(c) the particular statutory status, if any, (including the provisions of any development plan, within the 

meaning of the Local Government (Planning and Development) Act, 9963 as amended) of the 

place or waters, 

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the 

area in which the aquaculture is or is proposed to be carried on, 

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna, and 

(~ the effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on— 

(i) on the foreshore, or 

at any other place, if there is or would be no discharge of trade or sewage effluent within 

the meaning of, and requiring a licence under section 4 of the Local Government (Water 

Pollution) Act, 9977, and 

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters." 

20. It is difficult for the Appellant to make meaningful observations on the Minister's evluation of these criteria, in the 

absence of a full statement of reasons for the Decision. While the Decision states that "it is in public interest 

(sic) to grant a variation of the licences sought i.e. reducing the footprint of the site", the Minister completely fails 

to justify this statement. The Decision, as it relates to the reduced area, is stated in almost entirely positive 
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terms, and does not cite any adverse effects of the relevant activity. However, the Minister's apparent belief that 

granting a licence over the Total Area would be contrary to the public interest is unexplained. This defect is 

addressed more fully below under the heading "failure to give adequate reasons" (see paragraphs 81 to 89). 

21. The Appellant considers that in taking the Decision the Minister erred in law and therefore requests ALAB to 

take account of the following submissions in relation to each of the statutory criteria. 

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried 

on for the activity in question 

22. The Total Area, and the wider Wexford Harbour waters, are undoubtedly suitable for aquaculture and have been 

found as such by the Minister. The Wexford County Development Plan 2013 — 2019 (the "County 

Development Plan") states as follows: "The [EU Shellfish Waters Directive (2006/113/EC)', which aims to 

protect and improve shellfish waters in order to support shellfish life and growth] requires Member States to 

designate waters that need protection in order to support shellfish life and growth... There are four designated 

waters relevant to Wexford: Bannow Bay,  Wexford Harbour Outer, Wexford Harbour Inner  and Waterford 

Harbour" (emphasis added).2  

23. The Appellant and its predecessors have farmed mussels in the Total AreaiWexford Harbour since 'time 

immemorial'. During that time, the relevant waters have provided an exceptionally fertile ground for the 

cultivation of mussels while also supporting many other species of wildlife/sealife. Indeed, the DAFM's own 

National Strategic Plan for Sustainable Aquaculture Development 2015 refers to Wexford Harbour as one of 

Ireland's "5 major production areas for bottom mussel".3  

24. In mainland Europe, Wexford mussels enjoy a stellar reputation and attract a premium price. Geographic 

factors help to make the area especially well-suited to mussel farming. In particular, the shape of the seabed in 

the Harbour protects mussels from high seas, thereby minimising mortality. Wexford Harbour is sheltered from 

almost all sides against storms. It is only open to easterly winds — however, the sandbanks in the mouth of the 

Harbour provide protection against these. Mussels generally thrive in areas where salt and fresh water meet. 

The tides ensure that nutrients from both the Irish Sea and the River Slaney mix well. 

25. The Aquafact Report concludes that Wexford Harbour is entirely suitable for mussel cultivation. 

26. The suitability of the waters for aquaculture is also affirmed by the Minister in the Decision, where he states, at 

paragraph (a), that "scientific advice is to the effect that the waters are suitable". This conclusion applies equally 

to the Total Area as to the reduced area over which the Minister now proposes to grant a licence. There is, 

therefore, no reason for the Minister to reduce the total licensed area based on criterion (a). 

' As implemented into national law by the European Communities (Quality of Shellfish Waters) Regulations 2006 (SI No 268 of 2006) (as amended by SI 
No 55 of 2009 and SI No 464 of 2009). 
'- See page 115, available at https:/Im"v.wexfordcoco.ie/sites/defaultlfiles/content/PlanninaNyexCoPlanl3-19/Volurne8.r)df.  
'See Iittps:llwww.agriculture.gov.ie/medialmigration/ sea food/ma rineagenciesandorogrammes/nspa/NationaIStrateaicPlanSusAauaDevel181215.pdf at 
page 30. 
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(b) other beneficial uses, existing or potential, of the place or waters concerned 

27. The Aquafact Report finds that the only other actual use of Wexford Harbour is for boating and that activity may 

be pursued notwithstanding the presence of mussel farms. For the purposes of mussel cultivation, other than 

mussels living on the seabed, there is little or no infrastructure in place on the seabed or emerging therefrom 

creating any visual or other impediments for other activities by the practice of bottom mussel cultivation. 

28. The Minister was therefore correct to state, at paragraph (b), that "public access to recreational and other 

activities is already accommodated by this project", and at paragraph (g) that "there are no issues regarding 

visual impact as the site to be utilised is for bottom culture". This conclusion applies equally to the Total Area as 

to the reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason for 

the Minister to reduce the total licensed area based on criterion (b). 

(c) the particular statutory status, if any, (including the provisions of any development plan, within 

the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the 

place or waters 

29. The Appellant acknowledges and indeed relies upon the fact that the relevant waters are in a special area of 

conservation ("SAC") (or 'Natura 2000' site).' The importance of mussel cultivation to the Site and the support 

of the listed habitats and species therein, is not in dispute. Indeed, this has been specifically recognised in the 

Decision (see paragraph (j)). In addition, the symbiotic importance of the relevant waters to mussel farming is 

recognised in the relevant local development plans. 

30. The Aquafact Report concludes that the dynamic nature of the water flows in Wexford Harbour would mask any 

negative impact of mussel dredging. 

31. As noted above, the County Development Plan states as follows: "The [EU Shellfish Waters Directive 

(2006/113/EC) 5, which aims to protect and improve shellfish waters in order to support shellfish life and growth] 

requires Member States to designate waters that need protection in order to support shellfish life and growth... 

There are four designated waters relevant to Wexford: Bannow Bay,  Wexford Harbour Outer, Wexford Harbour 

Inner  and Waterford Harbour" (emphasis added). 

32. The Wexford Town & Environs Development Plan 2009-2015 (which was extended until 2019)6  refers to the 

Wexford Wildfowl Reserve (the "Reserve") which is situated to the north-east of Wexford Harbour. This 

document states that "the overall aim of the Council will be to promote a  reasonable balance  between 

Regulation 3 of the European Communities (Conservation of Wild Birds (Wexford Harbour and Slobs Special Protection Area 004076)) Regulations 
2012 (as amended) (SI No. 194/2012). Natura 2000 is a network of nature protection areas in the EU. This consists of SACS and special protection 
areas or SPAS under the EU's Habitats and Birds Directives. 
5  As implemented in Ireland by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S.1 No 268 of 2006) (as amended by SI No 
55 of 2009 and SI No 464 of 2009). 
° https:C/vA=,wexfordcoco.ieiplannina?development-plans-and-local-area-plansicurrent-planslwexford-town-and-environs-development 
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conservation measures and development measures in the interests of promoting the orderly and sustainable 

development of Wexford Town" (emphasis added).' 

33. The maintenance of the status quo, i.e., granting the Appellant a licence over the Total Area, poses no threat to 

the maintenance of a reasonable balance between the conservation of the Reserve located to the north-east of 

the Site and the long-standing mussel cultivation activities in Wexford Harbour, which contribute positively to 

Wexford's economy and reputation. 

34. At paragraph (i) of the Decision, the Minister states that "the Licensing Authority's Conclusion Statement 

(available on the Department's website) outlines how aquaculture activities in these SAC's/SPA's [sic],  including 

this reconfigured site,  are being licensed and managed so as not to significantly and adversely affect the 

integrity of the Slaney River Valley SAC , the Raven Point Nature Reserve SAC , Wexford Harbour and Slobs 

SPA and the Raven SPA". This statement demonstrates an error of judgement on the part of the Minister. As 

will be described in further detail in the submissions under sub-section (e), it is not necessary for the Site to be 

"reconfigured" in order for the Appellant's aquaculture activities not to affect significantly and adversely the 

integrity of the relevant SAC. On the contrary, reducing the Appellant's licensed area may, in fact, lead to 

significant and adverse effects. 

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the 

area in which the aquaculture is or is proposed to be carried on 

35. At paragraph (c) of the Decision, the Minister states that "the proposed development should have a positive 

effect on the economy of the local area". The only way in which the Decision could be of benefit to the local 

economy is if it were a choice between the reduced licence, per the Decision, and no licence at all. However, 

this is not the case. In reality, the "proposed development", in the words of the Decision, will reduce economic 

activity. Put simply, the Minister has addressed the wrong question. 

36. The Decision, which proposes to cut the Appellant's hectarage significantly, would have an adverse effect on the 

local economy. The Decision will inevitably result in much lower quantities of mussels being farmed and 

exported, with devastating effect on the Appellant's turnover, posing a very real threat to the viability of the 

Appellant's business. (This will also affect any corporation tax revenues generated by the State from the 

Appellant.) 

37. The cessation of the Appellant's mussel farming activities would entail the disposal of fishing fleet in addition to 

cuts to employment. These effects will not only impact the Appellant and its employees directly but will also 

permeate throughout the wider Wexford economy. 

38. Other than the Appellant and its employees, the economic effects of the Decision will be felt by persons in, at 

least, the following categories of activity: 

38.1 electrical maintenance, repair and replacement of marine and shore-based plant and equipment; 

7  See page 78, available at https://www.wexfordcoco.ie!sites,,defaultifiles/contentJPlanningiVVexford T ownPlan09- 
14,NVexTown%26EnvsDevPlan2009Ch7-9.pdf 
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38.2 mechanical maintenance, repair and replacement of marine and shore-based plant and equipment; 

38.3 the fabrication and maintenance of dredges, dredging equipment and other custom-made equipment 

used in the industry; 

38.4 mussel dredgers, which ply a route into and out of Wexford Harbour and have helped maintain access 

to the Harbour, Wexford Boat Club and the Wexford Quays for visiting boats and increase confidence 

in the navigability of the harbour, despite its sand bars; and 

38.5 the haulage sector: at the very least, 50 — 100 lorries per annum come into Wexford to collect mussels 

for export. These hauliers must spend money in the Wexford economy which would be lost if the 

Appellant reduce its business activities at the Site. 

39. Furthermore, the presence of the mussel fishing industry in Wexford town contributes to the enjoyment of 

tourists, who perceive Wexford as still a 'working' fishing location and not yet dominated by commercial 

development and idle leisure craft tied up in marinas (the Aquafact Report also notes that the cultivation of 

mussels has a positive economic impact.) 

40. The Decision, if upheld, will have severe economic consequences which will exacerbate the problems exporters 

in the agri-food sector, such as the Appellant, would already have faced given the looming threat associated 

with the UK's planned withdrawal from the EU. Therefore, the Appellant fails to understand why the Minister, at 

paragraph (c) of the Decision, concluded that the development, as contemplated in the Decision, "should have a 

positive effect on the economy of the local area". 

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna 

41. The Aquafact Report underlines the ecological benefit of mussel cultivation in Wexford Harbour. It notes the 

long-standing positive contribution of such cultivation to the relevant ecosystem while also emphasising the 

0 control mechanism mussels exert on eutrophication. Finally, mussel beds in Wexford Harbour give rise to 

greater biodiversity — this benefit would be lost/greatly reduced by the Decision. 

Estuarine area 

42. In reaching the Decision, the Minister appears to have determined that, in estuarine areas, only 15°0 of the 

relevant area should be licensed for mussel farming activities. The effect is to reduce significantly the 

Appellant's licensed area. The figure of 15% is referenced in the DAFM's (undated) Appropriate Assessment 

Conclusion Statement (the "ARCS") for the Wexford Harbour and neighbouring SACs,° which is referenced in 

paragraph (j) of the Decision. The figure of 15% appears to be based on a recommendation by the National 

a 

hftps://w\vw.agricul  ture.gov.ieimPdia/migration/seafood /aguacuI  tureforeshoremanagemenUaauacuI turel icensinalapproDriateassessments/wexford,'Concl 
usionstatementwexfordHbr110619.odf 
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Parks & Wildlife Service (the "NPWS") in its 2011 report, "Slaney River Valley SAC (site code: 0781) 

Conservation objectives supporting document -marine habitats and species".9  

43. The NPWS's report states as follows: "Significant anthropogenic disturbance may occur with such intensity 

and/or frequency as to effectively represent a continuous or ongoing source of disturbance over time and space 

(e.g., effluent discharge within a given area). Drawing from the principle outlined in the European Commission's 

Article 17 reporting framework that disturbance of greater than 25% of the area of an Annex 1 habitat represents 

unfavourable conservation status, this Department takes the view that licensing of activities likely to cause 

continuous disturbance of each community type should not exceed an approximate area of 15%. Thereafter, an 

increasingly cautious approach is advocated" (emphasis added).10  

44. The nature of mussel farming activity is crucial, in this context. The Appellant's mussels, as with all other bottom 

cultivators of mussels, are located on the seabed. While the amount of time spent physically farming the area is 

variable, there is no basis for concluding, as is implicit in the Decision, that the Appellant's activity is continuous 

or ongoing and that, consequently, any geographic threshold should apply. (The Aquafact Report contains a 

detailed description of the mussel cultivation process). 

45. While the mussels are maturing, the Appellant carries out monthly sampling activities to check for growth or 

predation. Sampling involves one passage of the Appellant's vessel over the area where the mussels are lying. 

A dredge is towed to take a sample of mussels which, after inspection, is returned to the seabed. 

46. Prior to harvesting, mussels may be shifted from one area to another, more productive, area. This may be done 

either to increase meat content or because of predation in the first area. Moving a bed of mussels normally 

means the Appellant's vessel is active on a site for seven or eight days over a two-week period. A normal 

fishing day during this time involves, at most, three to four hours' fishing. 

47. When the Appellant harvests the mussels for sale, it 'fishes to order'. The orders normally require that fishing 

takes place on a Monday, Tuesday, Wednesday or Saturday. If market conditions are very good, the Appellant 

may fish on all four days; conversely, when things are slow, the Appellant may not fish any of the days. The 

Appellant normally fishes for one or two lorry-loads of mussels when harvesting. This activity takes 

approximately one hour to catch, so the dredger is out in the Wexford Harbour for under two hours. 

48. Sales of mussels may take place from July right through to the following April. The Appellant only has a certain 

amount to harvest in a season, the activity is therefore 'market-driven'. It may fish over a long time, or the 

harvest may be concentrated and carried out in a short space of time. If the Appellant were to fish, say, 40 lorry-

loads in a season, that would mean a maximum of 40 'harvesting trips' over nine months. On busy days, it may 

fish for two lorry-loads, which would reduce the total number of days 'on site' per year. 

° httos://www.npws.ielsites/default/fileslpublications/odfi000781 Slanev°'o20River%2OVallev%20SAC°%,2OMarine°<<2OSuaportinQOn2ODoc Vl.odf 
S0  Page 7. 
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49. The mussels are in Wexford harbour for approximately two years from the time they are re-laid as seed mussels 

to when they are harvested for export. For the vast majority of this time, the mussels are simply growing in 

nature, and the Appellant's vessel is idle at the quayside. 

50. Therefore, there is no basis for concluding that the Appellant's mussel farming activity is "continuous or ongoing" 

or causes "continuous disturbance". Furthermore, there is no effluent discharge other than what the mussels 

themselves produce." 

51. On the contrary, mussel farming is of significant benefit to the marine environment, particularly where other 

activities are undertaken nearby. The Appellant is fully aware of environmental issues; its products are certified 

by the Marine Stewardship Council". Lindahl and Kollberg demonstrate that mussel farming is a very effective 

method of combatting eutrophication, an environmental hazard caused by nutrient leakage into marine waters 

from agriculture, rural living, sewage discharges and other human activities.13  

52. The Appellant refers to Chapter 11 of the Marine Institute's Report supporting Appropriate Assessment of 

Aquaculture in Slaney River Valley SAC (Site Code: 000781) and Raven Point Nature Reserve SAC (Site Code: 

000710),14  which comprises Annex I to the Marine institute's Appropriate Assessment Summary Report of 

Aquaculture in the Slaney River Valley SAC (Site Code: 000781), Raven Point Nature Reserve SAC (Site Code: 

000710) Wexford Harbour and Slobs SPA (site code 004076) and Raven SPA (site code 00401 9)15  (the 

"MIAA"). 

53. In that chapter, the authors note that mussels are historically part of Wexford Harbour's ecosystem and are 

considered a component of the mixed sediment community complex. It is also noted that mussels play an 

important role against eutrophication of the water in the harbour. The report also highlights the enhancement to 

habitat heterogeneity caused by the mussel population. 16  Chapter II concludes as follows: 

"In summary, it is our view, based upon the information presented above, that bottom mussel culture, at 

current levels, does have a positive role in ecosystem function in terms of nutrient and phytoplankton 

mediation as well as provision of habitat.  The addition of more mussels to the system (with new 

applications) may have additional benefit in terms of reducing effects of eutrophication, and may further 

improve status in the outer parts of Wexford Harbour relative to the Lower Slaney waterbody; however, 

this remains to be determined/confirmed and is subiect to availability of additional seed"  (emphasis 

added)." 

11  In fact, the Appellant notes that mussels, even without farming, naturally occur in Wexford Harbour. 
'Z  hitps://vAvw.msc.orgi  
" Odd Undahl and Sven Kollberg, "How mussels can improve coastal water quality", BioScience Explained, Vol 5 No 1, dated 2008. See here: 
https:t/bioenv. uq se/digitalAssets/157511575640 musselenq.pclf 
14 

https://www.agriculture.gov.ie/med  ia!migration/seafood/aguacul tureforeshoremanagement/aquaculturelicensinq/apr)ror)riateassessments/AnnexlW exfor 
dHarbourSACsAA270318.pdf  
1s 

tittDs:Ihvww.agriculture.qov.ie/mdialmigration/seafoodiaquacuItureforeshoremanagement/aauaculturelice.nsina/aporooriateassessments/WexfordHarbo 
urNaturaSitesAASummarv270318.pdf  
10  See pages 63 to 67. 
" Page 67. 
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54. The clear and uncontroverted evidence is thus that mussel cultivation supports and contributes positively to the 

relevant SAC and its conservation objectives. Given the length of time that this activity has been carried on in a 

manner that has led to the designation of Wexford Harbour as part of an SAC/SPA and the positive impacts on 

its integrity since then, it makes no sense whatsoever to reduce the area in which mussel cultivation occurs. A 

fortiori, it makes absolutely no sense to carry out such a drastic reduction which will severely impact on the 

economic viability of the activity in question which is such a positive contributor to the harbour as well as to the 

local economy. 

55. With regard to the assertion (quoted above) that adding more mussels is subject to availability of additional 

seed, the Appellant notes that the relevant seed does not need to be fished in the Irish Sea. Several operators 

re-lay seed from elsewhere or take seed from half-grown mussels (the Appellant also notes that such 

movements of shellfish must be approved by the Marine Institute). Therefore, the additional benefits highlighted 

in Annex I to the MIAA are not, in fact, "subject to the availability of additional seed" from Irish waters. 

56. Furthermore, the European Commission's Reporting under Article 17 of the Habitats Directive, Explanatory 

Notes and Guidelines for the period 2013-2018 (the "EC Guidelines")'° indicate that devoting as much as 25% 

of an SAC to aquaculture is unlikely to affect that SAC's conservation status. In fact, the EC Guidelines do not 

necessarily apply a 25% 'limit' to aquaculture activities taking place within an SAC, as the Minister/NPWS seems 

to have inferred. The general evaluation matrix at Annex E of the EC Guidelines denotes an SAC's 

conservation status as 'Unfavourable — bad' if, inter alia, "more than 25% of the area is unfavourable as regards 

its specific structures and functions" (emphasis added). This means that if more than 25% of an SAC is 

considered unfavourable, then the entire area has an 'unfavourable' status. 

57. Contrary to the apparent inference of the Minister/NPWS, this does not in any way imply that if more than 25% 

of an SAC is licensed to aquaculture, the entire habitat is unfavourable. The NPWS has therefore 

misinterpreted the EC Guidelines. 

58. As far as the Appellant is aware, no other EU Member State has interpreted the EC Guidelines in this manner. 

It is also worth recalling that mussel farming activities have subsisted for several generations in Wexford 

Harbour, with positive environmental effects. Mussel and other shellfish beds are known for providing a habitat 

for a large number of species. For example, the Wageningen University & Research, a Dutch third-level 

institution, has conducted several studies in the western Wadden Sea, off the northern coast of the Netherlands, 

concluding that mussel farming creates a 'hot spot' for biodiversity19. (See also the Aquafact Report). 

59. However, even assuming that the NPWS's reading of the EC Guidelines is correct (which the Appellant does not 

believe to be the case), the Appellant does not understand why (a) the NPWS felt the need to cut this 25% 

figure by almost half, to 15% or (b) more pertinently, why the Minister decided to adopt the NPWS's reasoning. 

18  European Commission, "Reporting under Article 17 of the Habitats Directive, Explanatory Notes and Guidelines for the period 2013-2018, Final 
version — May 2017', available here: https:l/csrcabc.eurooa.euisd/a/3edgf375-227e-46cd-b3dd-lfc59cefcdbd/DocS'o2ONADEG?°2017-05-
02c,)20Reportinge~,,20guidelines%20ArticleO/;20170'020final°o20April°j`2017.pdf 
10 httos://~vw,v.wur.nilen/Research-Results/Research-Institutes/marine-research/Researcti!Proiects!PRODUS-Sustainable-shellfish-culture/Effects-on-
nature.htm 
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60. Regarding any disturbance to the population of birds at the Wexford Wildfowl sanctuary, throughout its time 

engaged in mussel farming activities in Co. Wexford, the Appellant has been aware of the Reserve, located to 

the north-east of the Site. The Appellant understands that, in 2008 or 2009, the NPWS had concerns about the 

potential effects of mussel farming on the local population of Greenland white-fronted geese living on the 

Reserve. 

61. In/around 2009, the NPWS undertook a three-day study, whereby it monitored the behaviour of the geese 

before, during and after a day on which the Appellant fished for mussels. The Appellant understood at the 

relevant time that the NPWS was due to carry out further relevant studies and produce a report demonstrating 

its conclusion. However, this report never materialised. 

62. Around the same time, Bord lascaigh Mhara ("BIM") hired its own photographer to conduct a similar exercise. 

The Appellant understands that BIM's report uncovered minimal effect, if any, on the relevant geese. The 

Appellant further understands that BIM has footage, and can produce this at a later stage if requested by ALAB 

(e.g., at an oral hearing). In fact, to the Appellant's knowledge, BIM's report showed that the geese in fact 

moved closer to the fishing activity when it was being conducted. To the best of the Appellant's knowledge, 

despite the findings of BIM's report, the NPWS report made no mention of it. 

Coastal area 

63. Separately, the Decision cites the ARCS, which estimates the extent of intertidal habitat at approximately 1,400 

hectares. The Appellant believes that this is a major over-estimate. The Appellant's coastal (i.e., non-estuarine) 

mussel beds are not intertidal. The Minister appears to have used erroneous maps to conclude that the relevant 

waters are intertidal. 

64. The Appellant refers to paragraph 2.16 of Annex II to the MIAA, where it is stated that "because of the rapidly 

changing nature of the mobile sandbanks at the mouth of the harbour, precise definition of tidal zones is 

problematic"  (emphasis added). At paragraph 2.18, the authors note that "the configuration of sandbanks at the 

mouth of the harbour has, however, changed substantially since 2011 [when the satellite images were taken]" 

and that "upon ground-truthing undertaken by the GSI, the quality of the data in the inner part of the harbour was 

classified as unreliable or of limited reliability,  due to high levels of turbidity at the time the image was captured. 

Despite these limitations, the GSl bathymetry data has been used  for calculating levels of exposure of intertidal 

habitat at specified tidal levels" (emphasis added). 

65. The MIAA, which the Decision reflects, has clearly acknowledged the deficiencies in the relevant bathymetry 

data. Furthermore, paragraph 2.17 refers to Wexford Harbour Chartlets prepared by Brian Coulter. When 

viewed, these chartlets clearly show that the Appellant has lost up to one metre of depth on the majority of the 

water in Wexford Harbour (where the vast majority of the Appellant's sites (and other sites) are based) due to 

the incorrect classification of the sites as intertidal. 20 

2° https://wexfordharbour.info/iChartlindex.html  
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66. Furthermore, the AACS itself notes the discrepancies between mapping methods. See page 6, where it is 

stated that "the extent of intertidal habitat mapped by the GSI method is estimated at approximately 9,400 ha, as 

opposed to 9,027 ha, calculated from the OS/ maps". The Geological Survey Ireland ("GSI") maps, which 

produce satellite-derived bathymetry data and used at page 46 of Annex II to the MIAA,21  show the relevant 

intertidal area. These maps purport to show that the River Slaney is intertidal on spring tides between Wexford 

Quay and Ferrybank Quay. This is patently inaccurate. The Appellant knows, from its extensive local 

knowledge, that there are two to three metres of water in that area at a low spring tide. 

67. Moreover, the Appellant understands that the GSI is itself concerned that its own data has been used. Please 

see enclosed an e-mail dated 15 October 2019 from the GSI to this effect at Annex 4, where the author states 

that the GSI "deemed the results as not satisfactory for any application related to coastal mapping". The 

Appellant fails to understand how the Minister could possibly have relied upon the GSI data, when the very 

organisation which produced the data has expressly acknowledged their unreliability. 

68. As a mussel-farming enterprise working in the Wexford Harbour on a regular basis over several years, the 

Appellant knows that huge areas of its sites which are deemed intertidal are simply not intertidal. Given that the 

data are inaccurate in Wexford Quays, an area which should be very easy to assess, the Appellant does not 

understand why they were relied upon for the rest of the harbour. Given the potentially enormous 

consequences of the Decision its business, the Appellant finds it extremely concerning that the bathymetry 

analysis, upon which the Decision is largely based, is inaccurate and incorrect. 

69. The Aquafact Report concludes the relevant environmental effects of mussel cultivation in Wexford Harbour are 

generally seen as positive. 

70. In summary, the assessment of criterion (e) in the Decision and in the underlying documentation is based on 

flawed science and a flawed interpretation of science. To compound this error, the reasoning in the Decision 

cites only positive factors (see paragraphs (f), (h) and (k)). For example, paragraph (f) notes that "shellfish have 

a positive role in the ecosystem function in terms of nutrient and phytoplankton mediation". However, again, this 

conclusion applies equally to the Total Area as to the reduced area over which the Minister now proposes to 

grant a licence. 

71. There is, therefore, no reason to reduce the Total Area based on criterion (e). 

21 Marine Institute Birds Study for Wexford Harbour, the Raven and Rosslare Bay 
httos:Uwww.agricuI ture.gov.ielmedialmiorationlseafoodJaguacultureforeshoremanaaemenUaquaculturelicensinqiappropriateassessments/AnnexINexfor  
dSPAsAA270318.pdf 
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(f) the effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on— 

on the foreshore, or 

at any other place, if there is or would be no discharge of trade or sewage effluent 

within the meaning of, and requiring a licence under section 4 of the Local 

Government (Water Pollution) Act, 1977 

72. The Appellant's activities have no material adverse effects on the environment. No infrastructure is used in 

mussel farming. Mussels are not fed and nothing is introduced into the water. Simply put, mussels do not 

create pollution. 

73. The Aquafact Report concludes that the ecological effects of mussel cultivation in Wexford Harbour are 

generally seen as positive. 

74. At paragraph 0), the Decision cites the recommendations of the AACS and the MIAA as a basis for reducing the 

Total Area. However, neither of these documents points to significant effects on the local environment as a 

result of the Appellant's activities. Therefore, there is no reason for the Minister to reduce the Total Area on the 

basis of criterion (f). 

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters. 

75. The Appellant's activities have no material adverse effects on the man-made environment. Given the historical 

activity at the Appellant's sites, both before and after the first licences were issued, the Appellant is virtually 

certain that there are no archaeological elements on its sites. 

76. The Appellant understands that an archaeological survey was or is being prepared for Wexford Harbour. As far 

as the Appellant is aware, BIM has put this work out to tender and surveys and studies have taken place. 

However, the Appellant is not aware of a final report, and understands that this report has not yet been 

completed. 

77. That said, archaeological studies were carried out prior to grant of the original licence in 2003. In any event, the 

renewal applications should not require new archaeological surveys and, as far as the Appellant is aware, the 

applications for new sites are the only ones of relevance to the BIM-commissioned survey. 

78. The Aquafact Report finds no predicted impacts on the man-made environment or its heritage value. 

79. The Minister was therefore correct to state, at paragraph (e), that "there are no effects anticipated on the man-

made environment heritage of value in the area". This conclusion applies equally to the Total Area as to the 

reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason to reduce 

the total licensed area based on criterion (g). 
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Fundamental Principles of Public/Administrative Law 

80. In addition to his failure to apply/interpret the criteria contained in Section 61 of the Act, the Minister has also 

breached fundamental principles of public/administrative22  law in several respects. As a Member of the 

Government, the Minister is obliged to follow fundamental public law principles. 

(i) Failure to Give Adequate Reasons 

81. The duty to provide reasons is a key principle of administrative law. In Mallak v Minister for Justice, Equality and 

Law Reform, the Supreme Court upheld this principle. Fennelly J, for the Court, found that this duty subsists, 

even where a public body has absolute discretion in its decision-making, and that "the rule of law requires all 

decision-makers to act fairly and rationally, meaning that they must not make decisions without reasons".23  

82. More particularly, public bodies such as the Minister are under a duty to give adequate reasons for their 

decisions. In the context of a planning decision, in the High Court case of Mulholland v An Bord Pleanala,24  

Kelly J outlined the requirement to give adequate reasons as follows: 

"The statement of considerations must therefore be sufficient to:- 

(9) give the applicant such information as may be necessary and appropriate for him to consider whether 

he has a reasonable chance of succeeding in appealing or judicially reviewing the decision. 

(2) arm himself for such hearing or review. 

(3) know if the decision maker has directed his mind adequately to the issues which it has considered or 

is obliged to consider. 

(4) enable the courts to review the decision. "21 

83. In a particularly pertinent case, Deerland Construction v Aquaculture Licensing Appeals Board,26  Kelly J quoted 

c) the English case of South Bucks County Council v Porter where Brown LJ stated that the reasons for a decision 

"must enable the reader to understand why the matter was decided as it was and what conclusions were 

reached on 'the principal important controversial issues',  disclosing how any issue of law or fact was resolved" .27  

Kelly J went on to state that "1 do not accept that a pro forma recitation of the matters which are contained in 

ALAB's decision amounts to a compliance with its statutory obligation to state its reasons for such decision". He 

concluded that an applicant should "know from reading the decision the reasons for it" (emphases added).28  

22  In this appeal, we use the terms "public law" and "administrative law" interchangeably. 
27  Mallak v Minister for Justice Equality and Law Reform, [2012] IESC 59, paragraph 43. 
24  Mulholland v An Bord Pleanala, [2006] 1 IR 453, paragraphs 464 — 465. 
25  It is clear from the judgment of Hedigan J in West Wood Club Limited v An Bord Pleanala and Dublin City Council that, although that case related to a 
specific duty to give reasons under the Planning and Development Act 2000, "Kelly J found that the existing jurisprudence regarding what is required for 
reasons to be considered as adequate at law continued to apply'. See West Wood Club Limited v An Bord Pleanala and Dublin City Council, [2010] 
IEHC 16, paragraph 54. 
20  Deerland Construction v Aquaculture Licensing Appeals Board, [2009] 1 IR 673. 
27  South Bucks County Council v Porter, [2004] WLR 1953 at paragraph 36. 
21  At page 44. 
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84. The Minister has several statutory powers under the Act and acts a "licensing authority" for the purposes of 

Section 7 of this legislation. Under Section 61 of the Act, the Minister is required, as stated above, to have 

regard to seven criteria in deciding a licence application. Each criterion entails the study and consideration of 

several factors, encompassing economic, ecological and other issues. Therefore, as far as the Appellant is 

aware, the Decision is, or at least should be, based on a consideration of a large body of scientific evidence. 

Therefore, the Appellant would have expected the Decision to shed at least some light on that consideration, to 

show why the Minister reached the Decision. 

85. Instead, the Decision is no more than one page long. The operative part of the Decision, i.e., the portion 

purporting to show the reasons for the Decision, contains 12 terse statements. This is no more than a pro forma 

recitation of the factors considered in arriving at the Decision. The similarity between the wording of the 

Decision and the Associated Decisions (and indeed the wording of decisions addressed to other mussel farmers 

in the Wexford Harbour area) is striking. It is not possible for the Appellant to know, from reading the Decision, 

the reasons why it was reached, much less to understand the reasons for the Decision on the principal 

controversial issues (as required under the principle contained in Deerland Construction). In the language of the 

third limb of the extract from Kelly Ts Mulholland v An Bord Pleanala judgment (see above), the Decision gives 

the Appellant no indication of whether the Minister has directed his mind adequately to the issues which he was 

obliged to consider. 

86. Critically, the Minister's rationale, such as it is, simply answers the wrong question. The Decision sets out (albeit 

inadequate) reasons for granting a licence for a reduced area. However, it utterly fails to address the true 

question, which is why the Minister has not granted the licence for the Total Area, i.e., the area the subject of the 

original application. The Appellant expected to see an explanation of the rationale for reducing the area. 

However, any such explanation is missing from the Decision, save for an oblique reference to the "reconfigured 

site". 

87. For example, reason (c) states that "[t]he proposed development should have a positive effect on the economy 

of the local area". As noted above, the Appellant considers that the "proposed development", as envisaged in 

the Decision (i.e., with a huge cut to its licensed area) will in fact have an adverse effect on the local economy. 

To compound the fact that the Minister has made a fundamental error of judgement of fact, there is no evidence 

in the Decision to support the conclusion that the "proposed development" as envisaged in the Decision will 

benefit the local economy. 

88. Furthermore, the letter from the DAFM accompanying the licence fails to provide any information as to why the 

Minister reached the Decision. 

89. In summary, the Minister has provided a wholly inadequate set of reasons for the Appellant to be able to 

understand why the Decision was reached. 
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(ii) Breach of the Right to be Heard 

90. There is a broad duty on Irish public bodies, including the Minister, to give full information to parties such as the 

Appellant on a decision adverse to its (i.e., the Appellant's) interests which is in contemplation, and to give such 

party the opportunity to make the best possible case. Public bodies are required to inform persons such as the 

Appellant of defects in their cases, and to offer them the opportunity to address that difficulty. In Mishra v 

Minister for Justice, Kelly J held that fundamental fairness required that an applicant be given the opportunity to 

rebut a presumption of the Minister which was material to his decision to deny a citizenship application. More 

generally, The State (McGeough) v Louth County Council held that where a public authority adopts a principle or 

policy for deciding on an application, the applicant should be afforded "the opportunity of conforming with or 

contesting such a principle or policy".29  Similarly, in a Privy Council case, Mahon v Air New Zealand, it was held 

that persons affected by decisions of public authorities (in that case, a tribunal) must have the opportunity to 

rebut evidence against them." 

91. The Minister was thus required to provide the Appellant, in circumstances such as its application for a licence, 

with the opportunity to rebut evidence on which the Minister intended to rely in a decision. Such procedures are 

common in other areas of administrative law. To take one example, when the Competition and Consumer 

Protection Commission (formerly the Competition Authority) (the "CCPC") is minded to determine that a merger 

or acquisition 31  will result in a substantial lessening of competition (i.e., to block that merger or acquisition), its 

practice (although it is not legally required to do so) is to furnish the parties to the transaction with an 

assessment. The purpose of the assessment is to demonstrate the reasons why, in the CCPC's preliminary 

view, the merger or acquisition will have an anti-competitive effect and therefore not be in the public interest. 

Typically, the CCPC's assessment is based on econometric or other evidence which supports the preliminary 

conclusion. Furthermore, parties are given the opportunity to request an oral hearing, at which they are given 

the full opportunity to rebut the evidence on which the CCPC proposes to rely.32  

92. At no stage prior to the Decision being published in the Wexford People, either during the public consultation 

process, or after stating its observations, was the Appellant provided with any indication of the Minister's 

preliminary or ultimate conclusion. 

93. The Appellant's submission during the consultation process was by way of response to submissions made by 

various bodies in October 2018, as described above. The Appellant had no consultation with the Minister or the 

DAFM at any stage. In particular, the Appellant was not consulted on the proposed cuts or on where new 

licensed areas should be located. No reason was given as to why the Minister/DAFM decided the area (i.e., the 

shape) and location of the new sites. 

94. The first time the Appellant was made aware of the Decision was on 17 September 2019, when the relevant 

noteice appeared in the Wexford People. 

21  State (McGeough) v Louth County Council [1973] 107 LITR 13 at 28. 
~0  Mahon v Air New Zealand, [1984] A.C. 808. 
" As defined in Section 16 of the Competition Act 2002 (as amended). 
a"- See the CCPC's Mergers and Acquisitions Procedures, available at httpsWwww.ccpc.ielbusiness/wp-content/uploadslsitesl3i2018104lCC PC- Mergers- 
Procedures- for- the-review-of-mergers-a rid -acau isitions.nd f 
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95. The Appellant was very surprised to learn of the Minister's findings, and by the manner in which it did so. As 

noted above, the Decision is based on flawed reasons. However, to add insult to injury, the manner by which 

the Minister informed the Appellant and the procedures followed during the process, are in clear breach of the 

Minister's obligations under public law to provide the Appellant with the opportunity to respond to the Minister's 

preliminary conclusions. 

(iii) Failure to Exercise Proportionality/Abuse of Discretionary Powers 

96. In exercising its discretionary powers, a public body must abide by the principle of proportionality.  33 It is also 

clear that a public body must not abuse those powers. It is clear from the Wednesbury judgment34  that one of 

the ways in which a public authority may abuse its discretionary power is by taking irrelevant factors into account 

and/or not taking relevant factors into account. 

97. The NPWS appears to interpret the EC Guidelines as recommending that, at most, 2500 of an SAC should be 

allocated to activities which may be damaging to the relevant habitat. As stated above, this mis-interprets the 

EC Guidelines. All the EC Guidelines say is that if more than 25% of an SAC is considered unfavourable, then 

the entire area has an 'unfavourable' status (see above regarding Section 61(e) of the Act). However, even if 

the NPWS's interpretation was correct (which the Appellant strongly disputes), in order for the EC Guidelines to 

apply in the first place, it must be demonstrated that the activities are, in fact, damaging. As noted above, 

Lindahl and Kollberg, amongst others, have demonstrated that mussel farming activities are in fact beneficial to 

the marine environment. These benefits include the combatting of eutrophication. (See section 4 of the 

Aquafact Report). 

98. Going one step further, again assuming that the NPWS's interpretation of the EC Guidelines is correct, even if 

mussel farming could be said to be damaging to the local habitat/marine environment (which the Appellant 

strongly disputes), reducing the licensed area to 15% of the SAC is draconian and wholly disproportionate. It is 

not clear to the Appellant why such a large reduction is merited. Indeed, this 'cut' appears somewhat arbitrary. 

The Appellant acknowledges that the NPWS's view is not binding on the Minister. Nonetheless, the Minister 

should have given due consideration to the merits of (a) the NPWS's interpretation of the EC Guidelines and (b) 

the NPWS's view that it is appropriate to reduce the licensed area from 251/0 to 15%. This is particularly true in 

circumstances where the evidence for the purported net environmental damage (i.e., damage from the mussel 

farming to the local habitat) is, at best, suspect and where mussel farming has been conducted at Wexford 

Harbour for several generations while producing environmental and other benefits. Instead, the Minister 

appears to have (a) blindly accepted the NPWS's interpretation of the EC Guidelines and (b) given a 

disproportionate weight to the NPWS's view, taking an upper limit for aquaculture of 15% of an SAC 'as read', 

notwithstanding the substantial evidence that a figure of 25% should be more than acceptable (and that the 

activity is not environmentally damaging in the first place). 

99. The NPWS's view that the figure of 25% should be reduced to 15% is without scientific basis and appears to 

ignore the positive influence that mussel cultivation has had in the Site and in the wider Wexford Harbour over 

31  Barry v Sentencing Review Group and the Minister for Justice, Equality and Law Reform, [2001 ] 4 1  67. 
3.1  Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 at 230. 
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decades. This reduction will likely bring about a drastic change, the impacts of which are entirely unknown. 

There is no suggestion that the proposed reduction could be said beyond reasonable scientific doubt to avoid 

adverse significant impacts. On the contrary, reducing the Site could not be said beyond reasonable scientific 

doubt not to adversely affect the integrity of the Site/SAC. Mussel cultivation in the area is long-established, and 

has been shown to have positive environmental impacts, in contrast with other forms of aquaculture such as fish 

farming. The European Commission's comments in this regard apply to aquaculture in general and the positive 

impacts of mussel cultivation necessitate a far more positive appreciation of its role in the biological functioning 

and maintaining and enhancement of the conservation objectives and interests in an SAC. 

100. The Minister, based on the NPWS's view, proposes to remove large areas of mussel cultivation. The effects of 

this proposed removal have not been scientifically assessed. In circumstances where the mussel cultivation 

which subsisted at the Site for centuries led to the designation of the Wexford Harbour area, including the Site, 

as an SAC/Natura 2000 site and has continued to support this status since, the removal of mussel cultivation 

without scientific assessment should not be permitted. 

101. By analogy, at the Burren SAC, the grazing activity carried out by domestic animals has contributed to and 

continues to contribute to that area's conservation objectives by limiting the spread and cover of species that 

would otherwise be likely to deprive the listed habitats and species of light and space as well as nutrients. The 

drastic reduction of mussel cultivation and the periodic removal of excess nitrogen by the harvesting of same 

should not be enforced or compelled as to do so would be to risk a fundamental alteration of the balance within 

the SAC. 

(iv) Breach of Appellant's Legitimate Expectations 

102. The doctrine of legitimate expectations is a fundamental feature of Irish public/administrative law. In essence, 

the doctrine requires a public body such as the Minister honour a commitment as to the procedure(s) it will 

follow. The aim of the doctrine is partly to ensure legal certainty with regard to a public body's performance of its 

functions, and to ensure good administration3'. In Glencar Exploration plc v Mayo County Council," Fennelly J 

in the Supreme Court stated the three principles of legitimate expectation. Firstly, a public authority must have 

made a promise or representation, express or implied. Secondly, that representation must be addressed to 

identifiable group of persons, such that it forms part of the relationship between the authority and those persons. 

Thirdly, that representation must create a reasonable (or legitimate) expectation, to the extent that it would be 

unjust for the authority to resile from it. 

103. The same approach was adopted by the High Court in Lett & Co v Wexford Borough Council, a case which, 

coincidentally, related to a compensation scheme for mussel fishermen in Wexford Harbour who suffered 

'` See, for example, Attorney General of Hong Kong v Ng Yuen Shiu [1983] 2 AC 629 which endorsed by the High Court in Fakih v Minister for Justice 
[1993] 2 IR 406. 
3  Glencar Explorations plc v Mayo County Council, [1992] 1 IR 84 at 162 — 163. 
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financial losses caused by the operation of a waste water facility. In that case, it was decided that the 

representation by the public body must relate to its exercise of a statutory power.37  

104. As documented above, the Appellant applied for its licence to be renewed in 2011. For six years, the Appellant 

had received no communication from the Minister or his officials regarding the licence application suggesting 

that any adverse finding was being considered. Relations with the Minister were, at all times, positive. There 

was thus an implied representation by the Minister that the Appellant would, at the very least, be consulted 

upon, and given the right to make submissions on, any proposed decision by the Minister. The Minister failed to 

process the Appellant's licence application expeditiously. The Appellant thus continued to farm the relevant 

sites for years, with no indication that an adverse decision was being contemplated. 

105. The Appellant, together with some of its competitors who are also affected by similar decisions of the Minister 

(and have lodged separate appeals), comprise a clearly identifiable group of persons. 

106. Finally, the Minister's implied representation gave no indication that there would be any reduction in the licensed 

area. At the very least, the Minister never gave any indication that a significant reduction, which poses a serious 

threat to the viability of the Appellant's business (and indeed of the other appellants) and their employees, was 

contemplated. Therefore, the Appellant (and the other appellants) had formed a legitimate expectation that their 

licences would be renewed in full. 

107. It is also clear that the Minister's implied representation relates to a statutory function, namely the Minister's 

power to grant licences under Section 7 of the Act, in contrast with the facts of Lett & Co cited above. 

Non-Exhaustive Nature of Claims 

108. In addition to the factors outlined above regarding the Act and fundamental principles of public/administrative 

law, the Appellant reserves the right to make further submissions at an oral hearing and/or otherwise based on 

constitutional law, under the EU Charter of Fundamental Rights and/or under the European Convention on 

Human Rights. 

Conclusion 

109. In conclusion, the Decision is vitiated by errors of law both in the interpretation of the various criteria established 

by Section 61 of the Act and in the failure to follow key principles of administrative law. 

110. Therefore, the Appellant requests ALAB to set aside the Decision and grant it the right to continue cultivating 

mussels at the Site. 

WF-25223850-1 

In that case, the purported payment of compensation was not under a statutory power. Therefore, it was held that no legitimate expectation had been 
formed. 
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"Determination of Aguaculture/ Foreshore licensing application — T031047B 

Loch Garman Harbour Mussels Ltd., 84 Northumberland Road, Ballsbridge, Dublin 4, has applied for 
authorisation for the bottom cultivation of mussels on the foreshore on a 17.2 ha site (T03/047B) in 
Wexford Harbour, Co. Wexford. 

The Minister for Agriculture, Food and the Marine has determined that it is in public interest to grant 
a variation  of the licences sought i.e.  reducing  the footprint of the site from 17.2 ha to 11.9255 ha. 
In making his determination the Minister considered those matters which by virtue of the Fisheries 
(Amendment) Act 1997, and other relevant legislation, he was required to have regard. Such matters 
include any submissions and observations received in accordance with the statutory provisions. The 
following are the reasons and considerations for the Minister's determination to grant a variation of 
the licence sought: - 

a. Scientific advice is to the effect that the waters are suitable. The site is located in the 
Wexford Harbour Outer Shellfish Designated Waters. Mussels in these waters currently have 
a "B" classification; 

b. This is a renewal application for existing aquaculture activity in Wexford Harbour and public 
access to recreational and other activities is already accommodated by this project; 

c. The proposed development should have a positive effect on the economy of the local area; 

d. All issues raised during Public and Statutory consultation phase, 

e. There are no effects anticipated on the man-made environment heritage of value in the area; 

f- Shellfish have a positive role in the ecosystem function in terms of nutrient and 
phytoplankton mediation; 

g. There are no issues regarding visual impact as the site to be utilised is for bottom culture; 

h. No significant effects arise regarding wild fisheries; 

i. The site is located within the Slaney River Valley SAC (Site Code: 00781), The Raven Point 
Nature Reserve SAC (Sited Code: 00710), Wexford Harbour and Slobs SPA (Site Code: 4076) 
and the Raven SPA (Site Code: 4019). An Article 6 Assessment has been carried out in relation 
to aquaculture activities in the SAC'S/SPA's. The Licensing Authority's Conclusion Statement 
(available on the Department's website) outlines how aquaculture activities in these 
SAC's/SPA'S, including this reconfigured site, are being licensed and managed so as not to 
significantly and adversely affect the integrity of the Slaney River Valley SAC, The Raven 
Point Nature Reserve SAC, Wexford Harbour and Slobs SPA and the Raven SPA. 

j. Taking account of the recommendations of the Appropriate Assessment the aquaculture 
activity proposed at this (reconfigured) site is consistent with the Conservation Objectives for 
the SAC's/SPA's; 

k. A licence condition requiring full implementation of the measures set out in the draft Marine 
Aquaculture Code of Practice prepared by Invasive Species Ireland; 

The updated and enhanced Aquaculture and Foreshore licences contain terms and conditions 
which reflect the environmental protection required under EU and National law." 



r ter 

A report on Mussel Cultivation activities 

in Wexford Harbour, 

Co. Wexford. 

October 16 x̀' 2019 



Table of Contents 

1. Introduction ............................................................................................................. 1 

2. AQUAFACT's Relevant Experience .............................................................................. 2 

2.1. Experience in Wexford Harbour .................................................................................. 2 
2.2. Experience with mussel farms ..................................................................................... 2 
2.3. Experience with Marine Subtidal Surveys ..................................................................... 2 

3. Description of the mussel cultivation process .............................................................. 3 

4. Ecological services provided by mussel farming in Wexford ......................................... 5 

S. Assessment of criteria listed in the Fisheries (Amendment) Act 1997 ............................ 7 

6. Conclusion ................................................................................................................9 



Mussel Cultivation, October 2019 

Wexford Harbour 

1. Introduction 

AQUAFACT has been retained and instructed to prepare this report by River Bank Mussels Ltd., TL Mussels 

Ltd., Loch Garman Harbour Mussels Ltd., Crescent Seafood Ltd., WD Shellfish Ltd. and Fjord Fresh Mussels Ltd. 

each of which holds mussel cultivation licences in Wexford Harbour. The Department of Agriculture, Food and 

the Marine (DAFM) has recently sought to vary these licences by reducing the foot print of the relevant sites 

by ca 66%. 

Wexford Harbour lies with the Slaney River Valley Special Area of Conservation (SAC) (site code 00781) and 

within the Wexford Harbour and Slobs Special Protection Area (SPA) (site code 004076) and is close to another 

SPA, the Raven SPA (site code 004019). These designations make the area a sensitive site in terms of its 

conservation status (see National Parks and Wildlife Service (NPWS) 2011x, b). Known as Natura 2000 sites, 

they form a network of nature protection areas in the EU. The network consists of both SACs and SPAs under 

the Habitats and Bird EU Directives. 

AQUAFACT is an environmental consultancy specialising in monitoring and managing resources in marine, 

freshwater and terrestrial environments. AQUAFACT ensures a widely based service thanks to its contacts in 

the scientific community, its close association with the National University of Ireland, Galway (NUIG), Galway 

Mayo Institute of Technology (GMIT), University College Dublin, Trinity College and the expertise of its 

scientific staff. Since it was established in 1986, AQUAFACT has provided marine ecological consultancy to a 

wide range of clients including the State, semi-State and private sector. It has also carried out several studies 

in the Wexford Harbour area. 

This report: 

1. Outlines AQUAFACT's experience in Wexford Harbour; 

2. Outlines AQUAFACT's experience with regard to mussel farms; 

3. Outlines AQUAFACT's experience with regard to subtidal benthic surveys; 

4. Describes the positive impacts of mussel cultivation on both the sea bed and the water column and 

5. Provides an assessment of a suite of criteria listed in the Fisheries (Amendment) Act, 1997. 

AQUAFACT 
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2. AQUAFACT's Relevant Experience. 

2.1. Experience in Wexford Harbour 

In 2005, AQUAFACT carried out subtidal benthic surveys in Wexford Harbour as part of the EU Water 

Framework Directive (WFD) monitoring programme on behalf of both the Marine Institute and the 

Environmental Protection Agency (EPA). AQUAFACT was retained by Mott McDonald who were the consulting 

engineers for Glanbia in a project relating to the latter's food production facility in Wexford. AQUAFACT was 

also part of the Bord lascaigh Mhara-led UISCE project that studied Wexford Habour in depth. 

2.2. Experience with mussel forms 

AQUAFACT has carried out an extensive range of surveys at mussel farms, particularly in Killary Harbour, Co. 

Galway to assess the ecological impacts of mussel cultivation on the water column and the seabed. AQUAFACT 

has also carried out similar studies on both oyster farms and salmon farms. During the period between 2000 

— 2006, AQUAFACT was appointed as experts to the International Council for the Exploration of the Seas (ICES) 

working group on aquaculture. In 2013, 2014, 2017 and 2018/19, AQUAFACT has also carried out assessments 

on licence applications on behalf of the Aquaculture Licence Appeals Board (ALAB). 

2.3. Experience with Marine Subtidal Surveys 

AQUAFACT has extensive experience in the planning, management, execution, analysis and reporting of 

biological seabed (benthic) survey work. Some examples of the more recent surveys that have been carried 

out for the Marine Institute and NPWS include the following: 

• Benthic sampling and analysis of WFD benthic samples from Galway Bay, Kinvara Bay, Camus Bay and 

Kilkerrin Bay in 2013/2014 for the Marine Institute; 

• Taxonomic elements of WFD benthic samples from Killiney Bay, Waterford Estuary, Roaringwater 

Gay, Cork Harbour and Kenmare Gay in 2013 for the Marine Institute, 

• Taxonomic elements of WFD benthic samples from Baltimore, Boyne Estuary, Castletownbere, Clew 

Bay, Cromane, Dublin Bay, Gweebara Bay, Inner Kenmare Bay, Killala Bay, Killybegs Harbour, 

Kilmakilloge, Northwest Irish Sea, Sligo Bay, Tralee Bay and Youghal in 2012 for the Marine Institute; 

0 Benthic sampling and analysis of the Codling Bank for the NPWS in July 2012; 

AQUAFACT J N 1566 
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• Benthic sampling and analysis of the Kish/Bray and Blackwater Banks in February 2012 for NPWS; 

• Benthic sampling and analysis at two proposed aquaculture sites in 2012 for the Marine Institute; 

• Benthic sampling analysis for the Galway Bay Cable Project in Inner Galway Bay August 2012 on behalf 

of the Marine Institute; 

• Benthic sampling and analysis of Kenmare Bay, Tralee Bay and the Magharees in 2011 for the Marine 

Institute and NPWS; 

• Benthic sampling of Killybegs Harbour, Dundalk Bay, Clew Bay, Newport Bay, Westport Bay, Killary 

Harbour, Broadhaven Bay and Lough Swilly for the Marine Institute and the EPA in 2011; 

• Benthic sampling and analysis of Mulroy Bay, Rutland Bay and Islands, Drumcliff Bay, Sligo Harbour, 

Killala/Moy Estuary, Kilkerrin Bay, Mannin Bay, Slyne Head, Kingstown Bay, Shannon Estuary, Hook 

Head, Saltee Islands and Carnsore Point in 2010 for the Marine Institute and NPWS and 

• Benthic sampling and analysis of Galway Bay, Clew Bay, Donegal Bay, Broadhaven Bay, Blacksod Bay, 

Lough Swilly, Wexford Harbour, Bannow Bay and the Blackwater Estuary in 2009 for the Marine 

Institute and NPWS. 

3. Description of the mussel cultivation process. 

The vast majority of seed mussels is sourced off the east coast of Ireland. This is regulated by DAFM. 'The 

range of seed size sourced is 15-40mm but the ideal range is 25-35mm. In general, the seed sourced on the 

east coast beds is brought back into the harbour on the same day for re-laying. The opening times of the 

seed beds vary and are dependent on when DAFM authorise same. Late summer is normally the seed fishing 

period. 

Two sites within Wexford Harbour are proposed to be used for seed collection which involves identifying 

natural intertidal mussel settlement within the sites and relocating the seed mussels to subtidal areas. 

The stocking density of seed within the harbour varies across each producer and is site dependent. At 

present the seed stocking density ranges from 10-60 tonnes/Declare with the average around 30 tonne-s /ha. 

Re-laying of seed mussels from the hold is carried out by water jet through holes in the side of vessel. Once 

re-layed, the mussels can take from 12-24 months to reach market size but the average growth period is 

around 18 months. However, the timing on the re-lay plot can depend on the stock level from the previous 

year, the progression of sales from the previous year's stock, the progression of sales of the current year's 

stock, the market price, demand and the fluctuations of meat yield levels. 

AQUAFACT JN1566 
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Mussels sold have to be purified and de-gritted as Wexford Harbour outer is classified as B (mussels require 

to be depurated in sea water prior to sale), whereas Wexford Inner is classified as C (if for consumption, 

mussels must be cooked prior to sale) and mussels from here would have to be moved out into the outer 

harbour for finishing to have them classified as B mussels. 

During the ongrowing period after re-laying of seed, stock can be fished for starfish and green crab although 

not all mussel producers do this. There are two boats fishing for green crab across the harbour on a variety 

of sites where they have permission or licence. Starfish are generally confined to the outer sections of the 

harbour closer to Raven Point. 

Some producers move stock between sites e.g. they may have ground that is good for finishing (maximising 

meat yield) and will seek to finish their stock on such grounds. Cleaning of the sites is normally done through 

the action of harvesting. Most mussel harvesting is carried out from September to April with many operators 

finished by the end of December. Some harvesting can be carried out during the summer months but this 

depends on the market. The slack time is normally February to June. During this time monthly sampling 

occurs to track stock quality. However, during the harvesting period, sites would be checked more 

frequently and this varies considerably among the producers and is probably dependent on the quantity of 

stock the producer normally exports. 

During the harvesting season, access varies from 1 to 6 times per week. Access to sites usually happens 

between half flood to half ebb where the tidal restriction is 3 hrs either side of high tide and for some sites, 

the restriction is greater (1.5 hours before and after high tide). 

During harvesting and re-laying, the dredgers move slowly over the site with the dredges trailing about 30 

meters behind the vessel which when full, are winched in and the contents emptied into the hold. Once in 

the hold, mussels are moved up a conveyor belt through a washer and crabs/starfish are picked off along 

with stones/waste. The mussels are then directed by conveyor to one tonne bags hanging in the other part 

of the hold. Normally about 20 tonnes are harvested for each transport to the market. Unloading from the 

bwat is eillIer curried out at the quayside by ari oriboai d crane or using a Ll di ie on a lorry onto wooden 

pallets which are then loaded into a transport lorry. 

It should be noted also that dredging is a temporary disturbance of the sea bed and not a permanent 

destruction of the habitat and upturned sea bed will be quickly re-colonised by the same suite of the species 

that occur in this habitat. 

AQUAFACT J N 1566 
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4. Ecological services provided by mussel farming in Wexford Harbour. 

There are several important ecological aspects of mussel cultivation that should be noted and these are: 

1. The historical use of Wexford Harbour for the cultivation of mussels; 

2. The eutrophication mitigation benefits arising from mussel cultivation in an area that is known to be 

suffering from mild eutrophication and 

3. The ecological benefits associated with mussel cultivation. 

1. Mussel cultivation in Wexford Harbour. 

Mussels have been recorded in the harbour for at least 2 centuries and most likely for a much longer time 

period. The former time scale is confirmed by fisheries reports from the 19th century and the longer time 

scale, although a presumption, is entirely likely. It is clear, from early records, that mussels would have been 

present in the harbour presumably contributing positively to its ecosystem's functioning. 

Within the conservation objectives of the Slaney River Valley SAC (site code 00781, NPWS 2011x, b), no 

community type is listed as mussel reefs; however, mussels are considered a component of the Mixed 

Sediment Community Complex found in the habitat feature Estuaries (1130) and it is ecologically correct to 

include this species within that community type. It is not possible however, to determine the numbers or 

extent of mussels currently in the harbour that can be considered as 'natural' or that derive aquaculture 

practices. AQUAFACT's historical records of this community type i.e. Mixed Sediment Community in Wexford 

Harbour show that it has been stable since the first survey was carried out in 2005. 

2. The trophic status of the Slaney Estuary. 

The Slaney River catchment supports extensive areas of agricultural lands from which non-point source run 

off feeds into the river. For this reason (and also arising from towns and small villages upstream in the 

catchment), the system has been classed as polluted or potentially eutrophic in the last number of cycles 

(EPA, 2015) (Table 1 below). 

Table 1. Trophic status of Lower Slaney River and Wexford Harbour 

(EPA, 2015). 

Year Lower Slaney Wexford Harbour 

2012-2014 Eutrophic Intermediate 

2010-2012 Potentially Eutrophic Potentially Eutrophic 

! AQUAFACT 1 N 1566 
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2007-2009 Eutrophic Unpolluted 

2001-2005 Eutrophic Intermediate 

Bivalves, such as mussels, are suspension feeders and feed at the lowest trophic level, influencing the 

nutrient and organic interaction between the water column and the sea bed. They harvest phytoplankton 

and organically enriched particles. In linking these two systems, bivalves play an important role in the 

consumption and movement of energy within marine systems. The ability to control/mediate excess 

phytoplankton is an important ability of bivalves. Many papers have concluded that bivalves have the ability 

to control i.e. reduce, phytoplankton abundance in shallow water systems (Dame, 2013;Gallardi 2014; 

Filgueira et al. 2015; Petersen et al., 2015). 

For these reasons, grazing by mussels of phytoplankton and organic matter in the Slaney River Valley SAC is 

an important control mechanism for eutrophication in the system and by reducing numbers of 

mussels/production areas, this system will become even more eutrophic. 

3. Habitats provided by shellfish communities. 

Shellfish communities are known to provide important structure and enhance habitat heterogeneity in 

marine systems (Wailes et al., 2015). The shells themselves provide an attachment location for both epiflora 

and epifaunal while the interstices provide refugia for mobile species. (Another role the shells play is in the 

sequestration of carbon). 

For these reasons, the mussel beds in the Slaney River Valley SAC give rise to greater biodiversity in the 

system and if numbers of mussels/production areas are reduced, the system will become less biodiverse. 

Based upon the information presented in Sections 1, 2 and 3, bottom mussel culture at current levels in 

Wexford Harbour has a positive role in ecosystem functioning in terms of: 

1. Nutrient, phytoplankton and organic carbon sequestration 

2. Provision of habitat for other marine flora and fauna and 

3. Food resources for "Qualifying Interest' species of the SAC and "Species of Qualifying Interest' for 

the SPA. 
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5. Assessment of criteria listed in the Fisheries (Amendment) Act 1997. 

AQUAFACT was also asl<ed to consider and comment on the 7 following criteria as listed in Section 61 of the 

Fisheries (Amendment) Act 1997: 

61. The licensing authority, in considering on application for on aquaculture licence or an appeal against 

a decision on an application for a licence or a revocation or amendment of o licence, shall take account, 

as may be appropriate in the circumstances of the particular case, of 

a. The suitability of the place or waters at or in which the aquaculture is or is proposed to be carried on 

for the activity in question, 

b. Other beneficial uses, existing or potential, of the place or waters concerned, 

c. The particular statutory status, if any, (including the provisions of any development plan, within the 

meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the place 

or waters, 

d. The likely effects of the proposed aquaculture, revocation or amendment on the economy of the area 

in which the aquaculture is or is proposed to be carried on, 

e. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna, and 

f. The effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on the foreshore, or at any other place, if there 

is or would be no discharge of trade or sewage effluent within the meaning of, and requiring a licence 

under section 4 of the Local Government (Water Pollution) Act, 1977, and 

g. The effect or likely effect on the mon-made environment of heritage value in the vicinity of the place 

or waters. 

1. The suitability of the place or waters at or in which the aquaculture is or is proposed to be 

carried on for the activity in question. 

The inner sections of Wexford Harbour is an entirely suitable place to carry out mussel cultivation 

is it is relati~lely sheltered and shallow. 

2. Other beneficial uses, existing or potential, of the place or waters concerned. 

The only other use of Wexford Harbour is for boating but the two activities are not mutually 

exclusive. 

Ate 
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3. The particular statutory status, if any, (including the provisions of any development plan, within 

the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of 

the place or waters. 

As noted in the Introduction, two Natura 2000 sites (an SAC and an SPA) are present within Wexford 

Harbour and the NPWS has drawn up a suite of conservation objectives for both these sites that 

need to be complied with. The conservation objectives of the SAC are the more relevant to mussel 

farming in the harbour as sea floor communities are listed as a Qualifying Interest (QI) for the area 

and the action of dredging for harvesting the stock could be seen as having a negative impact on 

the conservation status of the SAC. However, as has been described above, Wexford Harbour is 

naturally a highly dynamic area with aperiodic changes freshwater flows and associated variations 

in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations 

would mask any impacts associated with mussel dredging. 

4. The likely effects of the proposed aquaculture, revocation or amendment on the economy of 

the area in which the aquaculture is or is proposed to be carried on. 

The economic impact on the general area is seen as positive as the cultivation process provides 

employment for local people. 

5. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, 

natural habitats and flora and fauna. 

As noted above, the ecological effects of mussel cultivation generally are seen as positive in Wexford 

Harbour. 

6. The effector likely effect on the environment generally in the vicinity of the place or water on 

or in which that aquaculture is or is proposed to be carried on the foreshore, or at any other 

place, if there is or would be no discharge of trade or sewage effluent within the meaning of, 

and requiring a licence under section 4 of the Local Government (Water Pollution) Act, 1977. 

As noted above, the ecological effects of mussel cultivation are seen as positive in Wexford Harbour. 

7. The effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters. 

No impacts are predicted on the rnan-made environment or its heritage value. 

J 
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6. Conclusion 

Mussel cultivation has been on-going in Wexford Harbour certainly for many decades and probably longer. 

As for all estuaries, the location is highly dynamic with short term and seasonal changes in flow rates, 

salinities, suspended solids and nutrient loadings and wave climate conditions. In addition, the catchment 

area of the River Slaney is highly agriculturally developed and also has a number of medium sized towns e.g. 

Bunclody and Enniscorthy all of which add nutrient loads to the river. This give rise to eutrophic conditions 

in the estuary. As mussels are suspension feeders and feed at the lowest trophic level they play an 

important role in regulating nutrient levels in the water column as they harvest phytoplankton and 

organically enriched particles. For these reasons, it is highly likely that grazing by mussels of phytoplankton 

and organic matter in the Slaney River Valley SAC is likely to be an important control mechanism of 

eutrophication in the system and by reducing numbers of mussels/production areas, the system will become 

even more eutrophic. 

Shellfish communities provide important structure and enhance habitat heterogeneity in marine systems 

and the shells themselves provide an attachment location for both epiflora and epifaunal while the 

interstices provide refugia for mobile species. For these reasons, it is highly likely that the mussel beds in the 

Slaney River Valley SAC give rise to greater biodiversity in the system and if numbers of mussels/production 

areas are reduced, the system will become less biodiverse. 

The main impact of bottom cultivation of mussels relates to the harvesting operation where dredges are used 

to collect the adult shellfish for sale to market. It should be noted that dredging is a temporary disturbance of 

the sea bed and not a permanent destruction of the habitat and that upturned sediments turned up by the 

dredging activity will be quickly re-colonised by the same suite of the species that occur in this habitat. 

Wexford Harbour is naturally a highly dynamic area with aperiodic changes freshwater flows and associated 

variations in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations 

would mask any impacts associated with mussel dredging. 

AQLTAFACT JN1566 
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FISHERIES (AMENDMENT) ACT 1997(NO.23) 
FORESHORE ACTs  1933 (NO.12),NOTICE OF 
DECISION TO GRANT AQUACULTUREAND 

FORESHORE LICENCES. 

The Minister for Agriculture. Food and the Marine has 
decided to grant Aquaculture and Forte ho a Licences 
(with variations) to TL Nfussefs LId., Clonud Buslnns 
Park, Whitcmal Industrial Estate. Wexford. Co. Wexford. 
SiTE REFS: T03, OWA2, 70.3/0300. TO&O30E, T03%030F, 
Ta:1430/1(s!te Gi and TO3. C"A for the bottom cultivation 
of mussels an sites an the fort-Jiom in Wexford Harbour, 
Co. Wexford. 

The reasons for this dec!slon are elaborated on the 
Deaarimenfs website at: hnQ L/wwwv agriculttrrc. 
gay.le/teafood/anuacutture toresh oramanaotement/  
~,Zuarultcivilteens.erg/ad~uawllturrlkod+codccfslonsl  
An appeal agaimt the Aquaculbzre Licence decision may 
be nude In writing, within one month of the date of Its 
pubs caticn, to THE AQUACULTURE LICENCES APPEALS 
GOARD, Kilm:nchy Court Portlao:se. Co. Lads, by 
comoleting the Notice of Appeal Application Form available 
from the Board, phone 057 86 31912. c-mail imam, alsb.lg 
at wobsite at wwwulabJe/ 

A person may question the validity of the Foreshora 
Uceme determination by way at an appticatksn for luditUl 
mview, under Order 84 of the Rules of the Superior Court 
(51 No. 15 of 1986)• Practical information on the review 
mectunkm can be obtained from the Citizens Information 
Board at: http://vmw  citlzenstnfermiNonlei 

tKtrw,asrlcultura.say.ls Ls  qu Nam 
ay, ar.tr.aos~r.w.rsa 
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laptop swoon and powar jack replacement 

FREE PICKUP & RETURN 
Call Dermot Lucking on 087-3229896 

♦mill: InfoiwcfordcamputenervicsLie 
www.wexfordcomputarservrceLis  

FISHERIES (AMENDME.N7) ACT, 1997 (NO. 23) 
FORESHORE ACT,1933 (NO,12) NOTICE OF 
DECISION TO GRANT AQUACULTURE AND 

FORESHORE LICENCES. 

The hiWiter for agriculture, Facd and the Marine has 
decided to grant Aquawlture and Foreshore Licences 
(with variaticns) to FJORD FRESH MUSSELS LTD, C/O 
O'CALIAGHAN, O'MAHONY CODY 6 CO. CLONARD 
BUSINESS PARK, WHITEMILL IND. ESTATE. W CORD, 
CO. WEXFORD, REFS. T03/046A, 703/G468 A4D 
T011046C far the bottom cultivation of mussels on sites an 
the fcreshore in WEXFORD HARBOUR, Co. Wcxfont, 

The reasons for this decision are elaborated on thus 
Department's website at: httVl y w.aericvlture. 
tcv ieJseafmd/aguaculturcfarnhorcmanaBement/ 
agwculturcl[tens;ntLaquuulturcliuncedecislens  j 

An appeal agalmt the Agwculture Licence decls'.an may 
be nude In writing. %;thin one month of the date of its 
pubr,caticn, to THE AQUACULTURE LICENCES APPEALS 
BOARD. IGWnchy Court. Pcrtlaeise. Co. Laois. by 
completing the Notice of Appeal Application Form available 
from the Board, phone 057 86 31912. a•mu:l I093~Qb to or 
website at ttttp Nwww-3lahkJ 

A person may question the validity of the Foreshore 
Ucenco determination try" of an application for ludleial 
review. under Order 84 of the Rules of the Superior Court 
ISI No. 15 of 1986). Practical information on the review 
mechanism can be obtained from the Citizens Information 
Board at: httP1%vww.c1:tzemfnfcrmation.iet 

txmra9deulture.norda I A. Roder WWA&eelre, 
tw •.tae wn 

ydagriculture_le  Cw,t uSutrsrw 
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BNt (Business Network International) Menapla 
Chapter Wexford are holding an Open Evening on 
Thursday the 26th of September, from Spm In 
the Ferrycarrig Hotel, Wexford, providing Wexford 
Businesses to network with successful businesses 
with a view to generate more Income and build 
mom contacts in Wexford and surrounding 
areas. Business Network International (SNI) Is a 
membership organisation for small businesses 
where members network and receive referrals. It Is 
an international organisatJon around the world and 
has about 120,000 active members. 
We have vacancies In praresslons such as: 

Loss Assessor, Health & Safety Consultant, Trades, 
Beautician, Make Up Artist, Hair Salon, Interior 
Designer, Office Supplies, Engineer, Window 
Manufacturer, Landscape Gardener, Mechanic, Car 
Hire, Computer Services, Graphic Designer, Printer, 
Security Firm, HR Consultant, Cleaning Services. 

To register, please contact 

Ao1fe Caulfield, President On 087.0993918 
or email her: aoife@caulReldrrnancial.le 

Irish language classes have to started from 11 th September, 
canlinuing every Wednesday from 8 00.9 30pm at the 

C 9 S. Secondary School Thomas St Wexford 

T6 61te raimh ch6ch All are welcome 

For enquires ring Padroig 086-8306530 I 
Bigi Linn 

Drains 

Unblocked 

C_ Chimney Cleaning 

www.robartrochedralns.com  

Tel. 087-2130069 

casasc Mransferring the Family 
~~--~p---~-~ Farm Clinic 2019 

Teagasc invite you to their popular series of'' inferring the Family 

Farm' clinics designed to enlighten & educate you on the many 

details involved in creating an effective plan fotsu.
A 

 

i.. 

Woodford Dolmen Hotel, Carlow 
Y  

Thursday, 26 September 110:30am x, 

Attendonca free I Pre-booking is e=ntial

Mot  

FfeSSSretad6f M~e~A..e+i +n..r w t+a w. 
i✓iy~i~i•a•Y H  r-a.~iw • 
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F15_HERiES MENDME" ACT. 1997(NO.23 
FORESHOREACT_• 1933.LN0.12j NOTiCEOF 
DECISION  TO GRANTAQUACULTUREAtND 
FORESHORE LICENCES. 
The Minister for Agriculture, Food and the Milne has 
decked to ̀ rant Aquaeuttaw and Foreshow lkrrwm 
(with varlailrsns) to WEXFORD MUSSELS LTD. ROCKFIELA 
COOLCOTS. WEXFORD, CO. WEXFORD, REFS: TM/035A. 
T03/03501.T03/3502.T03/035C.TO3r035F&G1. 
T03/W5F&G2. T03.'035F&G3.703.10728. T031090Afor 
the bottom culrnndon of mussels an site$ an t`a foreshow 
in WEXFORD HARBOUR. Co. Wezfced. 
The reasons for earls decision m elaborated on the 
Ontartment's welasita ar hitp•/(vvww.agrkutttxe. 
gavk!seafoodla arialttritiloroslacrcmars~Aemery 
Tqux~ilSLir~dcemLtVg/aqua~ruittiicitrcric4ttecfwnir 
An appeal against the Aquacultre Licence dcdsitm may 
be mate in wn*% within ono month of the data of Its 
twbikshon to THE ACIVACULTURE LICENCES APPEALS 
BOARD. FQmlnchy Court Poniaoiw. Co. Lack. by convicting 
lbw tiatica of Appeal Altp6odon Form avaaablo from the 
Board phone 057 86 31912. m mat infataaLatt_ia or websim 
at httprdvrww  ebb lei 
A person may question the varldity of the Fareshore Licence 
determination by way of an apolleatton for)udtcLA review. 
under Order 04 of the Rules of the Superior Court (51 No. 15 
of 19861. Practical information on the review mechanism can 
be obtained from the ❑ffrons Information Baird at 
her p-Jwww.c itteensinf ormationla[ 

M rt,tae takA i.. A. aywwaarlcultunaorJ11 ( sraar.,,ura 
y-ragrteulturije r-Q &,W *. M.. * 

FISHERIES (AMENDMENT)ACT.1997 (NO. 23) 
FORESHOREACT,1933 (NO. 12) NOTICE OF 
REFUS_ALTO  GRANT A UACULTUREAND 
FORES HORE LICENCES. 

Thu Minister for Agfiattum Food and No M.uate fan 
refused to grant Agtnculture and Forestwte Licences to 
WEXFORD MUSSELS LTD.. ROCKFIELD. COOLCOTS. 
CO:  WEXFORD, SME REF: T03/072A for the btattom 
cultivation of mussels on a site an flat foreshore In 
WEXFORD HARBOUR. CO. WEXFORD. The reasons 
for this decision am eaborated on tits Deparbttent'a websile 
at wwwagrKutture.6o+rlrtlseitood/agwcuiturtrucLmirr i 

An appeal apitnt the Aquaculttee Licence sleds"an may 
be made in writing, within am month of ft date of its 
pubkado . to THE AQUACULTURE LICENCES APPEALS 
BOARD.10mindw Court Portlaoiae. Co Laois. by cormIcting 
the Notice of Appeal Application Form available from the 
Beard, phone 057 86 31912, a nail infotLiLa la or website 
it ham5wwwAib le/ 

A person may question tht validity of the Foreshore 
Licence dMrnnGutfcn try way of an ipplicat'.on for judkW 
review, under Order 84 of the Rules of the Superior [curt 
151 No. 15 of 1986L Practical Informatfon on the rr icw 
mechanism can Iris obtained from the Cldaens Inionaadan 
Board at http_xww j eld.,endriformadorn fe/ 

wl'rw.g9drultullgQyjf 
MxaraaTa4aaaaeitt 

T Wt~llus 
ydaRtieultuteJe t°r~ ~.~•rc 

I SL Peter's College I 
ffia Second are• School 

FISHERIES (AMENDME"ACT.1997 (NO. 
23) FORESHORE ACT. 1933_tjO.12  NOTICE 

OF REFUSALTO GRANTAQUACU_ LTUREAND 
FORESHORE UCENCES. 

The MWW forAoictdtum Food and this Martin has refused 
to Brant Aquamhm and Foreshore llcencrs to TL Mussels 
Ltd., Ctonud Business Park Whitern2! Industrial Eststr. 
v1Word. SiTE REF: 703: 030C for the bottom cultivation 
of mussels an a site an the foreshow in Wexford Harbour. 
Co. Wexford. The reasons for this decision are elaborated on 
the Department's website at www2oculiure Sm.Wsealoofl 
aqr sxu k urtlicr. nsk+R 
An appeal ap irist the Aquacuittxa Lkcnco decision may 
be made in wrift within one month of the date of its 
publi atkntoTHEAQUACULTURELICENCESAPPEALS 
BOARD. Kln* chy Catn Portlacim, Ca. Laois, by completing 
the Notice of Appeal Aop►kstfon form available from the 
Board. phone 057 86 31912. e-mail infoQ3lab.la or website at 
http:9www4labLe/ 
A person may question the validity of the foreshore 
Licence determination by way of an application for Judicial 
review, under Order 84 of the Roles of the Stmerfor Court 
IS  No. 15 of 19861. Practinl information on the review 
mechanism can be obtained fram thir CIttrens Information 
Board at: htlp:Nvnvw cititcroslnfofmation.iet 

www.+tlrlst1lwMaQVA 
a■!alert Ora h"Ai a. 
W qa, wise 

Y aa0dculture je 01 1 grail wia°tii„k— 

Nop 
J'r 

r ~ r 

Loreto Secondary School, 
Pembroke HUI, Ballynagee, 

Wexford. 
Telephone: 053-9146162 

Website: www.loretowexford.com  

1, Thr athutl v4 sum f* conVkW &Wiwiva fixes is respmt of pub 
in Gth clam prinuylruuiand xhon! (a W equivalent] for sdnmuica lento 
mr la ysar prep U30 th.lmtr) in Srptmrbrr 2tlm form IL 13 am an 
Thurulay, 26 September 2019 tad te0 pm on Friday. I! Ckh bra 21119 
tumor Mewed aussaleof there ttaza will be reruns) to armlet 

L Appliau,m [-rent as well a aF'a  at the ad>vo1'i admidm pdwy. 
am&r%UlefromtheSdxxalScavurl,cadRouir kmal during murnsl 
:)umil haws (1,t3 an to l t3 pro blanlay to Friday) and truy alas be 
downitadxd 6om the VAMA's Web%* - wwraJonlownfunlcwn 

BillycrSh a, 
Prindrid and secretary to Hoard arMurgprrnent. 

BOGGAN 
e

SEEM= 
SUPPLIERS OF 
SAND, GRAVEL, 

ALL TYPES 

FISHERIES (AMENDMENT) ACC 1997 (NO. 231  
FORESHORE ACT_ .1933  (NO. 121 NOTICE OF 

DECISION  TO GRANT/ AQUACULTURE 
AND FORESHORE LICENCES. 

The Minister for Agricui m Food and the Marina has deckled 
to Qartt (wits variations) or refuse to grad A4uacultsee and 
Foreshoon Licence appBeatiom to the following in the table 
below in Wexford tfarbarr. Co. Wexford: 

Reference Name Species Decision 
Number 

703.'047 Loch Carman FWbote Musses Grant 
(3 sties A. Mussels Lid. (Bottom licence 
0 & (3 24 Northumbcd3nd culture) (with 

TC3;t&U Road.8a110oklge. virtatiorn) 

TWICII5A Dublin 4 

TC3r.40A Nael Scatli m. Mussels Grant 
T03t091A 29 Wrtarn Street (Oconee licensees 

WexfordTovn vulture) (with 

and virlations) 

SheJ a 5callan. 
Crosswinds. 
Avondalo Orive, 
Wu(ord Town 

T01/Cra9 *."bank Musuis Lid Mussels Grant 
(S VILS c/o  Wtc  

e) 
 es 

A. Q C. O Copera.Ck (with  
&C1) Wexford varlatiorrl 

Tf13r077A 

703:052 W. D. Sheilhsh lid Mussels Grant 
(2 sites A c/o prkemier touae (Bottom tkenc►s 
b Ol Coopers, Catmm 3 culture) Ivrith 

Wexford varlatirtns) 

T031055 Crescent Sealooft Ud. Mussels Grant 
(2 sites E. I`iYd f~ s (Dottorn Lkences 
F&C) Gaffacsoe. culture) (with 

Ca.t+lafcrd varlationil 

T03r'074 PabickSwortfuCmry Mussels Grant 
(2 sites A lane. Crostabeg. (Bottom Licences 
so) Co. Wexford culture) frith 

and vsrbdens) 

Florence Svreeney. 
04"Oft Lower 
Screen Co. Wexford 

T01=01A Duly & Daniel Mussels Grant 
Gaynor. 19 HikreuL (Bottom licrttces 
Mcigannon, culture) (with 
Ca Wexford variation) 

TOIV78A Crescent Sedoods Lid. Mussels Reu%e 

Mytiul, BAVhiblal.a (flottarn licence 

Curnc" culture) 

Coi.lhtxford 

TO31=101 BTIy & Daniel Mussels Refuses 
Gaynor. 19 H2lcrest. (Bottom Licence 
mutgarnon, niturr) 
Co. Wcxfard 

T031093 Mr Eugene Duggan. Manses Refuse 
112 s(ta A 1410elvederi Grave. (Bottom Licence 
& B) Cookaft Wexford culture! 

Town 

and 

Mr Jason Ougian. 
LO Antelope Read. 
hlaudlinwwn, Wexford 
Town 

The wasom for these decisions are elaborated on 
Live department's wcbsite aC htt .,rLr rwwwRonllurc 
~w.(e/uaf /a uucuhurefaraslacrerttxtagernenV 
arNacuthxehceminal~guacJulturtbctmeorlechiaris/aril ofd/ 
An appeal agaInst the Anuacullure Licence decision may 
be nude in writint, within are month of the date of ft 
"indon. to THE AQUACULTURE LICENCES APPEALS 
BOARD, KJmindty Court. Portlaoise. Co. lads, by 
comiledng the Notice of Appeal Aoolkation Form available 
from the Board. phony 057 86 31912. e-mail inf aatib le 
cr wrbsite at http•,Fwww.alab le/ 
A person may question the validity of the Foreshore licence 
detttrmirutien nay way of an Application tot judicial review. 
under Order 84 of the Rules of the Superior Court (51 No. 15 
of 19861 Practical information on the review mechanism can 
be obtained from the Citttens Information Beard at: 
httgswww eltinnsinfomut(an.)e/ 

Ita 
mmladculburtiamWs Aismai'  

fthihumas
à' 

yaeartcultun_le 01 =dbx 
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:~nme uiwriimi o.a.irtan,i 
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OF STONE & CABINET MAKER AVAILABLE 
For all the small jobs around the Ihouse DECORA77VE 

Shelving. Hot Press, Units, Doors. 
STONE, 

All n„ke1 of submttriltbles, 
deep Skirting Boards wardrobes etc.. t shallow well, water rdter & 

All interior paint work 
Walls. Ceilings and Woodwork ENQUIRIES 

treatment systems 
75% grant now amtabte 

r. iW087-2436228fIW&" 087-9684393  
ItATHNURL ETINKSC09M, 
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NOTICE OF APPEAL UNDER SECTION 40(1) OF 
FISHERIES (AMENDMENT) ACT 1997 (NO. 23) 

Appeal Form 4rr t  ~ccrcrt~ 
pP~~.., 

Please note that this form will only be accepted by 
REGISTERED POST or handed in to the ALAS offices 

Name of Appellant (block letters) LOCH GARMAN HARBOUR MUSSELS LIMITED 
Address of Appellant 

— 
84 NORTHUMBERLAND ROAD, BALLSBRIDGE, DUBLIN 4 

Phone: See Cover Letter Email: See Cover Letter 

Mobile: See Cover Letter Fax; See Cover Letter 

Fees 
Fees must be received by the closing date for receipt of Amount Tick 

appeals 
Appeal by licence applicant €380.92  

Appeal by any other individual or organisation €152.37 

Request for an Oral Hearing * (fee payable in addition to appeal fee) €76.18 f 
* In the event that the Board decides not to hold an Oral Hearing the fee will not be refunded. _ 
(Cheques Payable to the Aquaculture Licences Appeals Board in accordance with the 
A uaculture Licensing Appeals (Fees) lations, 1998 (S_I_ No. 449 of 1998)) ) 
Electronic Funds Transfer Details AN:- BIC: AIBKIE2D J

Regu 

89AIBK93104704051067 

Subject Matter of the Appeal 
Decision of the Minister for Agriculture, Food and the Marine in the matter of an Application under Section 10 of 
the Fisheries (Amendment) Act 1997 (the "Act") and Foreshore Act 1933 for authorisation for the bottom 
cultivation of mussels on the foreshore on a 42.11 ha site (T03l047C) (the "Site") in Wexford Harbour, Co. 
Wexford. 

Site Reference Number:- T03/047C 

(as allocated by the Department of Agriculture, Food and the 

Marine.- -- - -- - -- - -- - - -- --- - — 
Appellant's particular interest in the outcome of the appeal: 

Loch Garman Harbour Mussels Limited (the "Appellant") has, both by itself and its predecessors in title, been 
active in the bottom cultivation of mussels at the Site for several years. It would be severely adversely affected 
by the Minister for Agriculture, Food and the Marine's (the "Minister") decision to vary the licence sought (the 
"Decision") by reducing the footprint of the Site from 42.11 ha to 28.03 ha. 

AQUACULTURE LICENCES 

APPEALS BOARD 

16 OCT 2019 

RECEIVED 



Outline the grounds of appeal (and, if necessary, on additional page(s) give full grounds of the 
appeal and the reasons, considerations and arguments on which they are based): 
The Appellant considers that the Decision is legally flawed for two over-riding reasons: 

(1) The Minister has committed serious errors in his assessment of the relevant criteria under Section 61 of 
the Act. 

(2) The Minister has breached fundamental principles of public/administrative law in the Decision, both in 
terms of its substance and the procedure whereby it was reached. 

Further details are included in the Submission. 

Signed by appellant: 
Date: 16 October 2019 

Julien Barbe, Director  

Please note that this form will only be accepted by 
—REGISTERED POST or handed in to the ALAB offices 

_Fees must be received by the closing date for receipt of appeals 

This notice should be completed under each heading and duly signed by the appellant and be 
accompanied by such documents, particulars or information relating to the appeal as the appellant 
considers necessary or appropriate and specifies in the Notice. 

DATA PROTECTION — the data collected for this purpose will be held by ALAB only as long as there is a business need 
to do so and may include publication on the ALAB website 

0 

K 



Extracts from Act 

40.—(1) A person aggrieved by a decision of the Minister on an application for an aquaculture 
licence or by the revocation or amendment of an aquaculture licence may, before the expiration of 
a period of one month beginning on the date of publication in accordance with this Act of that 
decision, or the notification to the person of the revocation or amendment, appeal to the Board 
against the decision, revocation or amendment, by serving on the Board a notice of appeal. 

(2) A notice of appeal shall be served— 

(a) by sending it by registered post to the Board, 

(b) by leaving it at the office of the Board, during normal office hours, with a person who is 
apparently an employee of the Board, or 

(c) by such other means as may be prescribed. 

(3) The Board shall not consider an appeal notice of which is received by it later than the 
expiration of the period referred to in subsection (1) 

41.--(1) For an appeal under section 40 to be valid, the notice of appeal shall— 

(a) be in writing, 

(b) state the name and address of the appellant, 

(c) state the subject matter of the appeal, 

(d) state the appellant's particular interest in the outcome of the appeal, 

(e) state in full the grounds of the appeal and the reasons, considerations and arguments on 
rvhich they are based, and 

(t) be accompanied by such fee, if any, as may be payable in respect of such an appeal in 
accordance with regulations under section 63, and 

shall be accompanied by such documents, particulars or other information relating to the appeal 
as the appellant considers necessary or appropriate. 

3 



2 Grand Canal square, DUblir3 2, D02 A34.2, Ireland N'~ illiariifrvx(m) 

T. *353 1639  5000 info(~Dwilliamfryxom 

Our Ref 026536.0001.CKL 

16 October 2019 

By Hand 

The Aquaculture Licences Appeals Board (ALAB) 
Kilminchy Court 
Dublin Road 
Portlaoise 
Co Laois 
R32 DTW5 

Our Client: Loch Garman Harbour Mussels Limited 

Dear Sirs 

VTV~' L L ~ Ai~r\Vl F 

We enclose five notices of appeal (the "Appeals") on behalf of our client, under Section 40(1) of the Fisheries 
(Amendment) Act 1997 (the "Act"). Please also find attached to this letter proof of payment of the relevant fees to 
ALAB. 

The Appeals are against five separate determinatinns of aquaculture/foreshore licensing applications (the 
"Decisions") by the Minister for Food, Agriculture and the Marine (the "Minister") in September 2019. The 
Decisions relate to 'the following sites in Wexford Harbour: T03/047A; T03/04713; T03/047C: T03/083A; and 
T03/085A. 

On behalf of our client, we submitted requests for information under the Freedom of Information Act 2014 ("701") 
and requests for environmental information under the European Communities (Access to Information on the 
Environment) Regulations 2007 to 2018 ("AIE") to a number of relevant public bodies on 8 October 2019 in 
connection with the Decisions. Notwithstanding that the FOUAIE requests were made promptly following the 
notification of the Decisions, given the statutory one-month deadline for appealing a decision of the Minister to ALAB 
under Section 40(1) of the Act, our client has had to bring the Appeals before receipt of any responses to those 
requests. 

Our client expressly reserves the right to make any and all further submissions to ALAB it deems necessary or 
appropriate, including any submissions relating to information obtained from responses received to those FOI/AIE 
requests. 

The enclosed Appeals (and the annexes thereto) contain commercially sensitive information. For the purposes of 
Section 36 of the Freedom of Information Act 2014 and Section 30 of the Act, this information should not be 
disclosed to any persons except for the relevant officials of ALAB on a strictly "need to know" basis. 

Please direct any correspondence in relation to the Appeals to: 

Cormac Little Eoin O'Cuilleanain 

Yours faithfully 

William Fry I 

WF-25218269-1 
CU'':Ir1l CORY. LONDON NEW YORK, SAN FRANCISCO SILICON V/ALLEY 



APPEAL UNDER SECTION 40(1) OF THE FISHERIES (AMENDMENT) ACT 1997 

SUBMISSION BY LOCH GARMAN HARBOUR MUSSELS LIMITED (T03/047C) 

16 OCTOBER 2019 

To: 

The Aquaculture Licences Appeals Board 
Kilminchy Court 
Dublin Road 
Portlaoise 
Co. Laois 
R32 DTW5 

Appellant: 

Loch Garman Harbour Mussels Limited 
84 Northumberland Road 
Ballsbridge 
Dublin 4 

Agent for Appellant: 

William Fry 
2 Grand Canal Square 
Dublin 2 
D02 A342 

Appeal Against: Decision of the Minister for Agriculture, Food and the Marine 
Determination Reference: T031047C 
Applicant: Appellant 

late and Place of Publication of Notice of Decision: 17 September 2019 in the Wexford People 

Summary 

1. This is an appeal against a decision by the Minister for Agriculture, Food and the Marine (the "Minister") to grant 

a variation of the aquaculture licence for the bottom cultivation of mussels on the foreshore at site (T03/047C) 

(the "Site") in Wexford Harbour, Co. Wexford (the "Decision") to the Appellant. In the Decision, the Minister 

cites several positive impacts of the aquaculture activities carried out at the Site. Notwithstanding this, the 

Minister has decided to reduce the Appellant's licensed area from 42.11 ha to 28.03 ha, with potentially 

devastating impacts on the Appellant's business. Please see the Decision at Annex 1. 

2. As outlined in further detail below, the Decision is vitiated by a number of serious flaws. Firstly, the Minister has 

committed serious errors in his assessment of the relevant criteria under Section 61 of the Fisheries 

(Amendment) Act 1997 (the "Act"). Secondly, the Minister has breached fundamental principles of 

public/administrative law in reaching the Decision, both in terms of its substance and the procedure whereby it 

4 



was reached. This appeal is supported by a report on mussel cultivation activities in Wexford Harbour dated 16 

October 2019 by Aquafact, an environmental consultancy specialising in marine environments (the "Aquafact 

Report"). Please see the Aquafact Report at Annex 2. 

3. The Aquaculture Licences Appeals Board ("ALAB") will also have received the Appellant's appeals against the 

Minister's decisions to vary the Appellant's licences in adjacent sites (the "Associated Decisions" and the 

"Associated Appeals", respectively). 

4. By the present appeal, the Appellant respectfully requests ALAB to exercise its power under Section 40(4)(c) of 

the Act to substitute its decision on the Appellant's licence application by granting the Appellant a licence over 

the entire portion of the Site of which it has hitherto carried on aquaculture activities, and in respect of which it 

has applied for a licence (the "Total Area"). In the alternative, the Appellant respectfully requests ALAB, under 

Section 40(4)(b) of the Act, to determine the Appellant's licence application as if it had been made to ALAB in 

the first instance, by similarly granting a licence over the Total Area. 

5. Separately, for ease of administration and given the commonality of facts and issues arising, the Appellant 

requests ALAB, exercising its discretion under Section 42 of the Act, to join the present appeal with the 

Associated Appeals, including for the purpose of an oral hearing. 

The Appellant 

6. The Appellant was incorporated in 2006, for the purpose of acquiring mussel-growing sites in Wexford Harbour, 

previously operated by a local business man, Mr Billy Gaynor. 

7. The sites had been farmed for many years prior to the introduction of the statutory licensing regime. The 

Appellant is a wholly-owned subsidiary of Hibernian Mussel Holdings Limited, which in turn is 100% owned by 

Barbe Holding BV, a Dutch company. Barbe Holding BV is owned by the Barbe family who have over 100 

years' experience of mussel farming in Yerseke, Netherlands. The Barbe family controls the Barbe Group, an 

international mussel producer trading under the Aquamossel brand. All of the Appellant's produce is exported to 

the Netherlands, where it is processed in the Barbe Group's factory. 

8. At its Wexford Harbour operations, the Appellant employs three people full-time to work on its boats, and also 

employs Billy Gaynor in an administrative function. The company's average annual turnover is approximately 

EUR 700,000. 

9. The Appellant has three sites under licence at Wexford Harbour. 

10. The Appellant is appealing the recent Ministerial decision in respect of each of these licences. 

11. For further information see http://www.aquamossel.nl/EN/home-en.html  
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Licence Application Process 

12. The Appellant's previous licences, which were granted in 2002, were due to expire in 2012. On 28 August 2011, 

the Appellant applied to the Department of Agriculture, Food and the Marine (the "DAFM") for renewal of its 

licences. (Whereas, previously, the Appellant had one licence covering all its sites, the Minister decided during 

the 2000s to separate each licence into several sites, with one licence per site.) 

13. Following its application for a licence renewal, the Appellant received no further correspondence from the DAFM 

until June 2018, when a public notice was published in the Wexford People listing all the relevant licence 

applications (including the Appellant's) and requesting submissions on those Applications within one month. 

The Marine Institute, the Inland Fisheries Institute, Wexford County Council and the Department of Heritage and 

the Gaeltacht (now the Department of Culture, Heritage and the Gaeltacht) each made submissions, of which 

the Appellant received copies from the DAFM on or about 15 October 2018. The Appellant submitted a 

response to those submissions to the DAFM on or about 29 October 2018. 

14. During the consultation process, the Minister/DAFM gave no indication that he intended or was considering 

huge cuts to the areas under licence. Likewise, during and after consultation, there was no engagement with 

the Appellant regarding boundaries. 

15. In 2018, the DAFM requested the Appellant to provide access routes to its sites. However, no changes to the 

licences were implied. The Appellant received no further communication from the DAFM until September 2019, 

when the Decision and the Associated Decisions were published. In fact, the Appellant learned of the Decision 

in the 17 September 2019 edition of the Wexford People before it received any official correspondence from the 

DAFM. (See Annex 3). 

16. It is disappointing and of serious concern that the Minister failed to respond to the Appellant's licence 

application, or even raise any queries or requests for further information, for a period of over six years. When 

the DAFM/Minister did finally engage (albeit to a limited extent), the Appellant responded promptly. However, 

the DAFM/Minister again failed to communicate with the Appellant until the Decision was taken some eleven 

months later. 

Substantive Grounds of Appeal 

17. The Appellant's substantive grounds of appeal are, first, by reference to criteria (a) to (g) as set out in Section 61 

of the Act and, second, by reference to fundamental principles of public/administrative law. 

18. The Appellant submitted requests for information under the Freedom of Information Act 2014 ("FOI"), and 

requests for environmental information under the European Communities (Access to Information on the 

Environment) Regulations 2007 to 2018 ("AIE"), in each case requesting information/environmental information 

relevant to the Decision, to various relevant public bodies on 8 October 2019. Notwithstanding that the FOI/AIE 

requests were made promptly following the notification of the Decision, given the statutory one-month deadline 

for appealing a decision of the Minister to ALAB under Section 40(1) of the Act, the Appellant has had to bring 

the present appeal before receipt of any responses to those requests. The Appellant therefore reserves the 
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right to make any and all further submissions to ALAB it deems necessary or appropriate, including any 

submissions based on the responses received to those FOI/AIE requests. 

Section 61 of the Act 

19. Under Sections 61 (a) to (g) of the Act, the Minister, in considering a licence application, and ALAB, in 

considering an appeal against a decision of the Minister, must have regard to seven criteria. That section reads 

as follows: 

"The licensing authority, in considering an application for an aquaculture licence or an appeal against a decision 

on an application for a licence or a revocation or amendment of a licence, shall take account, as may be 

appropriate in the circumstances of the particular case, of— 

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried 

on for the activity in question, 

(b) other beneficial uses, existing or potential, of the place or waters concerned, 

(c) the particular statutory status, if any, (including the provisions of any development plan, within the 

meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the 

place or waters, 

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the 

area in which the aquaculture is or is proposed to be carried on, 

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna, and 

(f) the effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on— 

(i) on the foreshore, or 

(ii) at any other place, if there is or would be no discharge of trade or sewage effluent within 

the meaning of, and requiring a licence under section 4 of the Local Government (Water 

Pollution) Act, 1977, and 

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters." 

20. It is difficult for the Appellant to make meaningful observations on the Minister's evluation of these criteria, in the 

absence of a full statement of reasons for the Decision. While the Decision states that "it is in public interest 

(sic) to grant a variation of the licences sought i.e. reducing the footprint of the site", the Minister completely fails 

to justify this statement. The Decision, as it relates to the reduced area, is stated in almost entirely positive 

N 



terms, and does not cite any adverse effects of the relevant activity. However, the Minister's apparent belief that 

granting a licence over the Total Area would be contrary to the public interest is unexplained. This defect is 

addressed more fully below under the heading "failure to give adequate reasons" (see paragraphs 81 to 89). 

21. The Appellant considers that in taking the Decision the Minister erred in law and therefore requests ALAB to 

take account of the following submissions in relation to each of the statutory criteria. 

(a) the suitability of the place or waters at or in which the aquaculture is or is proposed to be carried 

on for the activity in question 

22. The Total Area, and the wider Wexford Harbour waters, are undoubtedly suitable for aquaculture and have been 

found as such by the Minister. The Wexford County Development Plan 2013 — 2019 (the "County 

Development Plan") states as follows: "The [EU Shellfish Waters Directive (2006/113/EC)', which aims to 

protect and improve shellfish waters in order to support shellfish life and growth] requires Member States to 

designate waters that need protection in order to support shellfish life and growth... There are four designated 

waters relevant to Wexford: Bannow Bay, Wexford Harbour Outer, Wexford Harbour Inner and Waterford 

Harbour" (emphasis added).z 

23. The Appellant and its predecessors have farmed mussels in the Total Area/1Nexford Harbour since 'time 

immemorial'. During that time, the relevant waters have provided an exceptionally fertile ground for the 

cultivation of mussels while also supporting many other species of wildlife/sealife. Indeed, the DAFM's own 

National Strategic Plan for Sustainable Aquaculture Development 2015 refers to Wexford Harbour as one of 

Ireland's "5 major production areas for bottom mussel".3  

24. In mainland Europe, Wexford mussels enjoy a stellar reputation and attract a premium price. Geographic 

factors help to make the area especially well-suited to mussel farming. In particular, the shape of the seabed in 

the Harbour protects mussels from high seas, thereby minimising mortality. Wexford Harbour is sheltered from 

almost all sides against storms. It is only open to easterly winds — however, the sandbanks in the mouth of the 

Harbour provide protection against these. Mussels generally thrive in areas where salt and fresh water meet. 

The tides ensure that nutrients from both the Irish Sea and the River Slaney mix well. 

25. The Aquafact Report concludes that Wexford Harbour is entirely suitable for mussel cultivation. 

26. The suitability of the waters for aquaculture is also affirmed by the Minister in the Decision, where he states, at 

paragraph (a), that "scientific advice is to the effect that the waters are suitable". This conclusion applies equally 

to the Total Area as to the reduced area over which the Minister now proposes to grant a licence. There is, 

therefore, no reason for the Minister to reduce the total licensed area based on criterion (a). 

' As implemented into national law by the European Communities (Quality of Shellfish Waters) Regulations 2006 (SI No 268 of 2006) (as amended by SI 
No 55 of 2009 and SI No 464 of 2009). 
Z See page 115, available at https://www.wexfordcoco.ie/sites/defaulUfiles/content/Planning=exCoPlanl3-19Nolume8.pdf.  
'See https://www.agriculture.gov.ie/me_d_ia/migration/seafood/marineagenciesand  program mes/nspaINationaIStrategicP Ian SusAouaDevel181215.pdf at 
page 30. 
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(b) other beneficial uses, existing or potential, of the place or waters concerned 

27. The Aquafact Report finds that the only other actual use of Wexford Harbour is for boating and that activity may 

be pursued notwithstanding the presence of mussel farms. For the purposes of mussel cultivation, other than 

mussels living on the seabed, there is little or no infrastructure in place on the seabed or emerging therefrom 

creating any visual or other impediments for other activities by the practice of bottom mussel cultivation. 

28. The Minister was therefore correct to state, at paragraph (b), that "public access to recreational and other 

activities is already accommodated by this project", and at paragraph (g) that "there are no issues regarding 

visual impact as the site to be utilised is for bottom culture". This conclusion applies equally to the Total Area as 

to the reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason for 

the Minister to reduce the total licensed area based on criterion (b). 

(c) the particular statutory status, if any, (including the provisions of any development plan, within 

the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the 

place or waters 

29. The Appellant acknowledges and indeed relies upon the fact that the relevant waters are in a special area of 

conservation ("SAC") (or 'Natura 2000' site). The importance of mussel cultivation to the Site and the support 

of the listed habitats and species therein, is not in dispute. Indeed, this has been specifically recognised in the 

Decision (see paragraph (j)). In addition, the symbiotic importance of the relevant waters to mussel farming is 

recognised in the relevant local development plans. 

30. The Aquafact Report concludes that the dynamic nature of the water flows in Wexford Harbour would mask any 

negative impact of mussel dredging. 

31. As noted above, the County Development Plan states as follows: "The [EU Shellfish Waters Directive 

(2006/113/EC)5, which aims to protect and improve shellfish waters in order to support shellfish life and growth] 

requires Member States to designate waters that need protection in order to support shellfish life and growth... 

There are four designated waters relevant to Wexford: Bannow Bay, Wexford Harbour Outer, Wexford Harbour 

Inner and Waterford Harbour" (emphasis added). 

32. The Wexford Town & Environs Development Plan 2009-2015 (which was extended until 2019)6  refers to the 

Wexford Wildfowl Reserve (the "Reserve") which is situated to the north-east of Wexford Harbour. This 

document states that "the overall aim of the Council will be to promote a reasonable balance between 

° Regulation 3 of the European Communities (Conservation of Wild Birds (Wexford Harbour and Slobs Special Protection Area 004076)) Regulations 
2012 (as amended) (SI No. 19412012). Natura 2000 is a network of nature protection areas in the EU. This consists of SACS and special protection 
areas or SPAS under the EU's Habitats and Birds Directives. 

As implemented in Ireland by the European Communities (Quality of Shellfish Waters) Regulations 2006 (S.I No 268 of 2006) (as amended by SI No 
55 of 2009 and SI No 464 of 2009). 
° httos:l/v+nm-Av,wexfordcoco.ie!planning,development-plans- and -local- area- plansicurrent-plans/wexford-town- and-environs -development 
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conservation measures and development measures in the interests of promoting the orderly and sustainable 

development of Wexford Town" (emphasis added).' 

33. The maintenance of the status quo, i.e., granting the Appellant a licence over the Total Area, poses no threat to 

the maintenance of a reasonable balance between the conservation of the Reserve located to the north-east of 

the Site and the long-standing mussel cultivation activities in Wexford Harbour, which contribute positively to 

Wexford's economy and reputation. 

34. At paragraph (i) of the Decision, the Minister states that "the Licensing Authority's Conclusion Statement 

(available on the Department's website) outlines how aquaculture activities in these SAC's/SPA's [sic],  including 

this reconfigured site,  are being licensed and managed so as not to significantly and adversely affect the 

integrity of the Slaney River Valley SAC , the Raven Point Nature Reserve SAC , Wexford Harbour and Slobs 

SPA and the Raven SPA". This statement demonstrates an error of judgement on the part of the Minister. As 

will be described in further detail in the submissions under sub-section (e), it is not necessary for the Site to be 

"reconfigured" in order for the Appellant's aquaculture activities not to affect significantly and adversely the 

integrity of the relevant SAC. On the contrary, reducing the Appellant's licensed area may, in fact, lead to 

significant and adverse effects. 

(d) the likely effects of the proposed aquaculture, revocation or amendment on the economy of the 

area in which the aquaculture is or is proposed to be carried on 

35. At paragraph (c) of the Decision, the Minister states that "the proposed development should have a positive 

effect on the economy of the local area". The only way in which the Decision could be of benefit to the local 

economy is if it were a choice between the reduced licence, per the Decision, and no licence at all. However, 

this is not the case. In reality, the "proposed development", in the words of the Decision, will reduce economic 

activity. Put simply, the Minister has addressed the wrong question. 

36. The Decision, which proposes to cut the Appellant's hectarage significantly, would have an adverse effect on the 

local economy. The Decision will inevitably result in much lower quantities of mussels being farmed and 

exported, with devastating effect on the Appellant's turnover, posing a very real threat to the viability of the 

Appellant's business. (This will also affect any corporation tax revenues generated by the State from the 

Appellant.) 

37. The cessation of the Appellant's mussel farming activities would entail the disposal of fishing fleet in addition to 

cuts to employment. These effects will not only impact the Appellant and its employees directly but will also 

permeate throughout the wider Wexford economy. 

38. Other than the Appellant and its employees, the economic effects of the Decision will be felt by persons in, at 

least, the following categories of activity: 

38.1 electrical maintenance, repair and replacement of marine and shore-based plant and equipment; 

See page 78, available at https:/iwww.wexfordcoco.ieisites/default/filesicontent/PlanningMexfordTownPlan09- 
14iti'VexTown';:,26EnvsDevP)an2009Ctl7-9.pd_f 

10 



38.2 mechanical maintenance, repair and replacement of marine and shore-based plant and equipment; 

38.3 the fabrication and maintenance of dredges, dredging equipment and other custom-made equipment 

used in the industry; 

38.4 mussel dredgers, which ply a route into and out of Wexford Harbour and have helped maintain access 

to the Harbour, Wexford Boat Club and the Wexford Quays for visiting boats and increase confidence 

in the navigability of the harbour, despite its sand bars; and 

38.5 the haulage sector: at the very least, 50 — 100 lorries per annum come into Wexford to collect mussels 

for export. These hauliers must spend money in the Wexford economy which would be lost if the 

Appellant reduce its business activities at the Site. 

39. Furthermore, the presence of the mussel fishing industry in Wexford town contributes to the enjoyment of 

tourists, who perceive Wexford as still a 'working' fishing location and not yet dominated by commercial 

development and idle leisure craft tied up in marinas (the Aquafact Report also notes that the cultivation of 

mussels has a positive economic impact.) 

40. The Decision, if upheld, will have severe economic consequences which will exacerbate the problems exporters 

in the agri-food sector, such as the Appellant, would already have faced given the looming threat associated 

with the UK's planned withdrawal from the EU. Therefore, the Appellant fails to understand why the Minister, at 

paragraph (c) of the Decision, concluded that the development, as contemplated in the Decision, "should have a 

positive effect on the economy of the local area". 

(e) the likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna 

41. The Aquafact Report underlines the ecological benefit of mussel cultivation in Wexford Harbour. It notes the 

long-standing positive contribution of such cultivation to the relevant ecosystem while also emphasising the 

control mechanism mussels exert on eutrophication. Finally, mussel beds in Wexford Harbour give rise to 

greater biodiversity — this benefit would be lost/greatly reduced by the Decision. 

Estuarine area 

42. In reaching the Decision, the Minister appears to have determined that, in estuarine areas, only 15% of the 

relevant area should be licensed for mussel farming activities. The effect is to reduce significantly the 

Appellant's licensed area. The figure of 15% is referenced in the DAFM's (undated) Appropriate Assessment 

Conclusion Statement (the "ARCS") for the Wexford Harbour and neighbouring SACs,° which is referenced in 

paragraph (j) of the Decision. The figure of 15% appears to be based on a recommendation by the National 

a 

littos://www.agriculture.aov.ie/mediaimigration/seafoodiaouacultureforestioremanagemenUaguaculturelicensinalapDropriateassessments/wexford/Conci  
usionStatementWexfordHbrl 10619.pdf 
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Parks & Wildlife Service (the "NPWS") in its 2011 report, "Slaney River Valley SAC (site code: 0781) 

Conservation objectives supporting document -marine habitats and species".9  

43. The NPWS's report states as follows: "Significant anthropogenic disturbance may occur with such intensity 

and/or frequency as to effectively represent a continuous or onqoinq source of disturbance over time and space 

(e.g., effluent discharge within a given area). Drawing from the principle outlined in the European Commission's 

Article 17 reporting framework that disturbance of greater than 25% of the area of an Annex l habitat represents 

unfavourable conservation status, this Department takes the view that licensing of activities likely to cause 

continuous disturbance of each community type should not exceed an approximate area of 15%. Thereafter, an 

increasingly cautious approach is advocated" (emphasis added).10  

44. The nature of mussel farming activity is crucial, in this context. The Appellant's mussels, as with all other bottom 

cultivators of mussels, are located on the seabed. While the amount of time spent physically farming the area is 

variable, there is no basis for concluding, as is implicit in the Decision, that the Appellant's activity is continuous 

or ongoing and that, consequently, any geographic threshold should apply. (The Aquafact Report contains a 

-' detailed description of the mussel cultivation process). 

45. While the mussels are maturing, the Appellant carries out monthly sampling activities to check for growth or 

predation. Sampling involves one passage of the Appellant's vessel over the area where the mussels are lying. 

A dredge is towed to take a sample of mussels which, after inspection, is returned to the seabed. 

46. Prior to harvesting, mussels may be shifted from one area to another, more productive, area. This may be done 

either to increase meat content or because of predation in the first area. Moving a bed of mussels normally 

means the Appellant's vessel is active on a site for seven or eight days over a two-week period. A normal 

fishing day during this time involves, at most, three to four hours' fishing. 

47. When the Appellant harvests the mussels for sale, it 'fishes to order'. The orders normally require that fishing 

takes place on a Monday, Tuesday, Wednesday or Saturday. If market conditions are very good, the Appellant 

may fish on all four days; conversely, when things are slow, the Appellant may not fish any of the days. The 

Appellant normally fishes for one or two lorry-loads of mussels when harvesting. This activity takes 

approximately one hour to catch, so the dredger is out in the Wexford Harbour for under two hours. 

48. Sales of mussels may take place from July right through to the following April. The Appellant only has a certain 

amount to harvest in a season, the activity is therefore 'market-driven'. It may fish over a long time, or the 

harvest may be concentrated and carried out in a short space of time. If the Appellant were to fish, say, 40 lorry-

loads in a season, that would mean a maximum of 40 'harvesting trips' over nine months. On busy days, it may 

fish for two lorry-loads, which would reduce the total number of days 'on site' per year. 

° https://www.npws.ie/sites/default,'files/publications/pdf,'000781  Slaney%20River%20Valley°'o20SACS~20Marine4>20Supportinq%20DOC V1.pdf 
10  Page 7. 
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49. The mussels are in Wexford harbour for approximately two years from the time they are re-laid as seed mussels 

to when they are harvested for export. For the vast majority of this time, the mussels are simply growing in 

nature, and the Appellant's vessel is idle at the quayside. 

50. Therefore, there is no basis for concluding that the Appellant's mussel farming activity is "continuous or ongoing" 

or causes "continuous disturbance". Furthermore, there is no effluent discharge other than what the mussels 

themselves produce." 

51. On the contrary, mussel farming is of significant benefit to the marine environment, particularly where other 

activities are undertaken nearby. The Appellant is fully aware of environmental issues; its products are certified 

by the Marine Stewardship Council12. Lindahl and Kollberg demonstrate that mussel farming is a very effective 

method of combatting eutrophication, an environmental hazard caused by nutrient leakage into marine waters 

from agriculture, rural living, sewage discharges and other human activities.13  

52. The Appellant refers to Chapter 11 of the Marine Institute's Report supporting Appropriate Assessment of 

Aquaculture in Slaney River Valley SAC (Site Code: 000781) and Raven Point Nature Reserve SAC (Site Code: 

000710),14  which comprises Annex I to the Marine Institute's Appropriate Assessment Summary Report of 

Aquaculture in the Slaney River Valley SAC (Site Code: 000781), Raven Point Nature Reserve SAC (Site Code: 

000710) Wexford Harbour and Slobs SPA (site code 004076) and Raven SPA (site code 004019)15  (the 

"MIAA"). 

53. In that chapter, the authors note that mussels are historically part of Wexford Harbour's ecosystem and are 

considered a component of the mixed sediment community complex. It is also noted that mussels play an 

important role against eutrophication of the water in the harbour. The report also highlights the enhancement to 

habitat heterogeneity caused by the mussel population. 15  Chapter II concludes as follows: 

"In summary, it is our view, based upon the information presented above, that bottom mussel culture, at 

current levels, does have a positive role in ecosystem function in terms of nutrient and phytoplankton 

mediation as well as provision of habitat. The addition of more mussels to the system (with new 

applications) may have additional benefit in terms of reducing effects of eutrophication, and may further 

improve status in the outer parts of Wexford Harbour relative to the Lower Slaney waterbody, however, 

this remains to be determined/confirmed and is subject to availability of additional seed"  (emphasis 

added)." 

11  In fact, the Appellant notes that mussels, even without farming, naturally occur in Wexford Harbour. 
72  httos://wvrw.msc.ora/  
13  Odd Lindahl and Sven Kollberg, "How mussels can improve coastal water quality", BioScience Explained, Vol 5 No 1, dated 2008. See here: 
https:1/bioenv.qu.se,'digitalAs sets/ 1575/1575640 musseleng.pdf 
1s 

httos://www.agricul ture.gov.ie, medialmigration/seafood/aguacul tureforeshoremanagemenUaguacul turel icensing/appropriateassessments/AnnexiW exfor 
dHarbourSACsAA270318.pdf 
1s 

https://tivww.agriculture.gov.iei'media/migration/seafood/agUacultureforeshoremanagemenUaguaculturelicensing/apr)ropriateassessments/WexfordHarbo 
urNaturaSitesAASummary270318.pdf 
1°  See pages 63 to 67. 
t7  Page 67. 
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54. The clear and uncontroverted evidence is thus that mussel cultivation supports and contributes positively to the 

relevant SAC and its conservation objectives. Given the length of time that this activity has been carried on in a 

manner that has led to the designation of Wexford Harbour as part of an SAC/SPA and the positive impacts on 

its integrity since then, it makes no sense whatsoever to reduce the area in which mussel cultivation occurs. A 

fortiori, it makes absolutely no sense to carry out such a drastic reduction which will severely impact on the 

economic viability of the activity in question which is such a positive contributor to the harbour as well as to the 

local economy. 

55. With regard to the assertion (quoted above) that adding more mussels is subject to availability of additional 

seed, the Appellant notes that the relevant seed does not need to be fished in the Irish Sea. Several operators 

re-lay seed from elsewhere or take seed from half-grown mussels (the Appellant also notes that such 

movements of shellfish must be approved by the Marine Institute). Therefore, the additional benefits highlighted 

.in Annex I to the MIAA are not, in fact, "subject to the availability of additional seed" from Irish waters. 

56. Furthermore, the European Commission's Reporting under Article 17 of the Habitats Directive, Explanatory 

Notes and Guidelines for the period 2013-2018 (the "EC Guidelines")18  indicate that devoting as much as 25% 

of an SAC to aquaculture is unlikely to affect that SAC's conservation status. In fact, the EC Guidelines do not 

necessarily apply a 25% 'limit' to aquaculture activities taking place within an SAC, as the Minister/NPWS seems 

to have inferred. The general evaluation matrix at Annex E of the EC Guidelines denotes an SAC's 

conservation status as 'Unfavourable — bad' if, inter alia, "more than 25% of the area is unfavourable as regards 

its specific structures and functions" (emphasis added). This means that if more than 25% of an SAC is 

considered unfavourable, then the entire area has an 'unfavourable' status. 

57. Contrary to the apparent inference of the Minister/NPWS, this does not in any way imply that if more than 25% 

of an SAC is licensed to aquaculture, the entire habitat is unfavourable. The NPWS has therefore 

misinterpreted the EC Guidelines. 

58. As far as the Appellant is aware, no other EU Member State has interpreted the EC Guidelines in this manner. 

It is also worth recalling that mussel farming activities have subsisted for several generations in Wexford 

Harbour, with positive environmental effects. Mussel and other shellfish beds are known for providing a habitat 

for a large number of species. For example, the Wageningen University & Research, a Dutch third-level 

institution, has conducted several studies in the western Wadden Sea, off the northern coast of the Netherlands, 

concluding that mussel farming creates a 'hot spot' for biodiversity19. (See also the Aquafact Report). 

59. However, even assuming that the NPWS's reading of the EC Guidelines is correct (which the Appellant does not 

believe to be the case), the Appellant does not understand why (a) the NPWS felt the need to cut this 25% 

figure by almost half, to 15% or (b) more pertinently, why the Minister decided to adopt the NPWS's reasoning. 

10  European Commission, "Reporting under Article 17 of the Habitats Directive, Explanatory Notes and Guidelines for the period 2013-2018, Final 
version — May 2017', available here: httos://circabc.europa.eulsd/ai3ed9f375-227e-46cd-b3dd-1 fc59cefcdbd/Doc°',,20NADEG ,'02017-05- 
02%20Reporting°.20quidelines° 20Articie1%2017%20final°„20ApriM2017.odf 
10 https://www.wur.nllen/Research-Res  ultsiResearch-Institutes/marine-research/ResearchlProiects/PRODUS-Sustainable-shellfish-culture/Effects-on- 
nature.htm 
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60. Regarding any disturbance to the population of birds at the Wexford Wildfowl sanctuary, throughout its time 

engaged in mussel farming activities in Co. Wexford, the Appellant has been aware of the Reserve, located to 

the north-east of the Site. The Appellant understands that, in 2008 or 2009, the NPWS had concerns about the 

potential effects of mussel farming on the local population of Greenland white-fronted geese living on the 

Reserve. 

61. In/around 2009, the NPWS undertook a three-day study, whereby it monitored the behaviour of the geese 

before, during and after a day on which the Appellant fished for mussels. The Appellant understood at the 

relevant time that the NPWS was due to carry out further relevant studies and produce a report demonstrating 

its conclusion. However, this report never materialised. 

62. Around the same time, Bord lascaigh Mhara ("BIM") hired its own photographer to conduct a similar exercise. 

The Appellant understands that BIM's report uncovered minimal effect, if any, on the relevant geese. The 

Appellant further understands that BIM has footage, and can produce this at a later stage if requested by ALAB 

(e.g., at an oral hearing). In fact, to the Appellant's knowledge, BIM's report showed that the geese in fact 

moved closer to the fishing activity when it was being conducted. To the best of the Appellant's knowledge, 

despite the findings of BIM's report, the NPWS report made no mention of it. 

Coastal area 

63. Separately, the Decision cites the ARCS, which estimates the extent of intertidal habitat at approximately 1,400 

hectares. The Appellant believes that this is a major over-estimate. The Appellant's coastal (i.e., non-estuarine) 

mussel beds are not intertidal. The Minister appears to have used erroneous maps to conclude that the relevant 

waters are intertidal. 

64. The Appellant refers to paragraph 2.16 of Annex II to the MIAA, where it is stated that "because of the rapidly 

changing nature of the mobile sandbanks at the mouth of the harbour, precise definition of tidal zones is 

problematic"  (emphasis added). At paragraph 2.18, the authors note that "the configuration of sandbanks at the 

mouth of the harbour has, however, changed substantially since 2011 [when the satellite images were taken]" 

and that "upon ground-truthing undertaken by the GSI, the quality of the data in the inner part of the harbour was 

classified as unreliable or of limited reliability, due to high levels of turbidity at the time the image was captured. 

Despite these limitations, the GSl bathymetry data has been used for calculating levels of exposure of intertidal 

habitat at specified tidal levels" (emphasis added). 

65. The MIAA, which the Decision reflects, has clearly acknowledged the deficiencies in the relevant bathymetry 

data. Furthermore, paragraph 2.17 refers to Wexford Harbour Chartlets prepared by Brian Coulter. When 

viewed, these chartlets clearly show that the Appellant has lost up to one metre of depth on the majority of the 

water in Wexford Harbour (where the vast majority of the Appellant's sites (and other sites) are based) due to 

the incorrect classification of the sites as intertidal. 20 

20  https://wexfordliarbour.info/iChirUindex.htmi  
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66. Furthermore, the AACS itself notes the discrepancies between mapping methods. See page 6, where it is 

stated that "the extent of intertidal habitat mapped by the GSI method is estimated at approximately 1,400 ha, as 

opposed to 1,027 ha, calculated from the OSI maps". The Geological Survey Ireland ("GSI") maps, which 

produce satellite-derived bathymetry data and used at page 46 of Annex Il to the MIAA,21  show the relevant 

intertidal area. These maps purport to show that the River Slaney is intertidal on spring tides between Wexford 

Quay and Ferrybank Quay. This is patently inaccurate. The Appellant knows, from its extensive local 

knowledge, that there are two to three metres of water in that area at a low spring tide. 

67. Moreover, the Appellant understands that the GSI is itself concerned that its own data has been used. Please 

see enclosed an e-mail dated 15 October 2019 from the GSI to this effect at Annex 4, where the author states 

that the GSI "deemed the results as not satisfactory for any application related to coastal mapping". The 

Appellant fails to understand how the Minister could possibly have relied upon the GSI data, when the very 

organisation which produced the data has expressly acknowledged their unreliability. 

i 
68. As a mussel-farming enterprise working in the Wexford Harbour on a regular basis over several years, the 

Appellant knows that huge areas of its sites which are deemed intertidal are simply not intertidal. Given that the 

data are inaccurate in Wexford Quays, an area which should be very easy to assess, the Appellant does not 

understand why they were relied upon for the rest of the harbour. Given the potentially enormous 

consequences of the Decision its business, the Appellant finds it extremely concerning that the bathymetry 

analysis, upon which the Decision is largely based, is inaccurate and incorrect. 

69. The Aquafact Report concludes the relevant environmental effects of mussel cultivation in Wexford Harbour are 

generally seen as positive. 

70. In summary, the assessment of criterion (e) in the Decision and in the underlying documentation is based on 

flawed science and a flawed interpretation of science. To compound this error, the reasoning in the Decision 

cites only positive factors (see paragraphs (f), (h) and (k)). For example, paragraph (f) notes that "shellfish have 

a positive role in the ecosystem function in terms of nutrient and phytoplankton mediation". However, again, this 

conclusion applies equally to the Total Area as to the reduced area over which the Minister now proposes to 

grant a licence. 

71. There is, therefore, no reason to reduce the Total Area based on criterion (e). 

2' Marine Institute Birds Study for Wexford Harbour, the Raven and Rosslare Bay 
https_/A"vw.agriculture.gov.ieimedialmigrationlseafood/aauacultureforeshoremanagemenUaauaculturelicensinoiappropriateassessments!AnnexINexfor  
dSPAsAA270318.odf 
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(f) the effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on— 

(i) on the foreshore, or 

(ii) at any other place, if there is or would be no discharge of trade or sewage effluent 

within the meaning of, and requiring a licence under section 4 of the Local 

Government (Water Pollution) Act, 1977 

72. The Appellant's activities have no material adverse effects on the environment. No infrastructure is used in 

mussel farming. Mussels are not fed and nothing is introduced into the water. Simply put, mussels do not 

create pollution. 

73. The Aquafact Report concludes that the ecological effects of mussel cultivation in Wexford Harbour are 

generally seen as positive. 

74. At paragraph (j), the Decision cites the recommendations of the AACS and the MIAA as a basis for reducing the 

Total Area. However, neither of these documents points to significant effects on the local environment as a 

result of the Appellant's activities. Therefore, there is no reason for the Minister to reduce the Total Area on the 

basis of criterion (f). 

(g) the effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters. 

75. The Appellant's activities have no material adverse effects on the man-made environment. Given the historical 

activity at the Appellant's sites, both before and after the first licences were issued, the Appellant is virtually 

certain that there are no archaeological elements on its sites. 

76. The Appellant understands that an archaeological survey was or is being prepared for Wexford Harbour. As far 

as the Appellant is aware, BIM has put this work out to tender and surveys and studies have taken place. 

However, the Appellant is not aware of a final report, and understands that this report has not yet been 

completed. 

77. That said, archaeological studies were carried out prior to grant of the original licence in 2003. In any event, the 

renewal applications should not require new archaeological surveys and, as far as the Appellant is aware, the 

applications for new sites are the only ones of relevance to the BIM-commissioned survey. 

78. The Aquafact Report finds no predicted impacts on the man-made environment or its heritage value. 

79. The Minister was therefore correct to state, at paragraph (e), that "there are no effects anticipated on the man-

made environment heritage of value in the area". This conclusion applies equally to the Total Area as to the 

reduced area over which the Minister now proposes to grant a licence. There is, therefore, no reason to reduce 

the total licensed area based on criterion (g). 
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Fundamental Principles of Public/Administrative Law 

80. In addition to his failure to apply/interpret the criteria contained in Section 61 of the Act, the Minister has also 

breached fundamental principles of public/administrative' law in several respects. As a Member of the 

Government, the Minister is obliged to follow fundamental public law principles. 

(i) Failure to Give Adequate Reasons 

81. The duty to provide reasons is a key principle of administrative law. In Mallak v Minister for Justice, Equality and 

Law Reform, the Supreme Court upheld this principle. Fennelly J, for the Court, found that this duty subsists, 

even where a public body has absolute discretion in its decision-making, and that "the rule of law requires all 

decision-makers to act fairly and rationally, meaning that they must not make decisions without reasons".23  

82. More particularly, public bodies such as the Minister are under a duty to give adequate reasons for their 

decisions. In the context of a planning decision, in the High Court case of Mulholland v An Bard Pleanala,za 

Kelly J outlined the requirement to give adequate reasons as follows: 

"The statement of considerations must therefore be sufficient to:- 

(1) give the applicant such information as may be necessary and appropriate for him to consider whether 

he has a reasonable chance of succeeding in appealing or judicially reviewing the decision. 

(2) arm himself for such hearing or review. 

(3) know if the decision maker has directed his mind adequately to the issues which it has considered or 

is obliged to consider. 

(4) enable the courts to review the decision. 1175  

83. In a particularly pertinent case, Deerland Construction v Aquaculture Licensing Appeals Board 26  Kelly J quoted 

the English case of South Bucks County Council v Porter where Brown LJ stated that the reasons for a decision 

"must enable the reader to understand why the matter was decided as it was and what conclusions were 

reached on 'the principal important controversial issues; disclosing how any issue of law or fact was resolved" . 27  

Kelly J went on to state that "1 do not accept that a pro forma recitation of the matters which are contained in 

ALAB's decision amounts to a compliance with its statutory obligation to state its reasons for such decision". He 

concluded that an applicant should "know from reading the decision the reasons for it" (emphases added ).21 

2= In this appeal, we use the terms "public law" and "administrative law" interchangeably. 
23  Mallak v Minister for Justice Equality and Law Reform, [2012] IESC 59, paragraph 43. 
21  Mulholland v An Bord Pleanala, [2006] 1 IR 453, paragraphs 464 — 465. 
2=i  It is clear from the judgment of Hedigan J in West Wood Club Limited v An Bord Pleanala and Dublin City Council that, although that case related to a 
specific duty to give reasons under the Planning and Development Act 2000, "Kelly J found that the existing jurisprudence regarding what is required for 
reasons to be considered as adequate at law continued to apply". See West Wood Club Limited v An Bard Pleanala and Dublin City Council, [2010] 
IEHC 16, paragraph 54. 
26  Deerland Construction v Aquaculture Licensing Appeals Board, [2009] 1 IR 673. 
27  South Bucks County Council v Porter, [2004] WLR 1953 at paragraph 36. 
213 At page 44. 
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84. The Minister has several statutory powers under the Act and acts a "licensing authority" for the purposes of 

Section 7 of this legislation. Under Section 61 of the Act, the Minister is required, as stated above, to have 

regard to seven criteria in deciding a licence application. Each criterion entails the study and consideration of 

several factors, encompassing economic, ecological and other issues. Therefore, as far as the Appellant is 

aware, the Decision is, or at least should be, based on a consideration of a large body of scientific evidence. 

Therefore, the Appellant would have expected the Decision to shed at least some light on that consideration, to 

show why the Minister reached the Decision. 

85. Instead, the Decision is no more than one page long. The operative part of the Decision, i.e., the portion 

purporting to show the reasons for the Decision, contains 12 terse statements. This is no more than a pro forma 

recitation of the factors considered in arriving at the Decision. The similarity between the wording of the 

Decision and the Associated Decisions (and indeed the wording of decisions addressed to other mussel farmers 

in the Wexford Harbour area) is striking. It is not possible for the Appellant to know, from reading the Decision, 

the reasons why it was reached, much less to understand the reasons for the Decision on the principal 

controversial issues (as required under the principle contained in Deerland Construction). In the language of the 

third limb of the extract from Kelly J's Mulholland v An Bord Pleanala judgment (see above), the Decision gives 

the Appellant no indication of whether the Minister has directed his mind adequately to the issues which he was 

obliged to consider. 

86. Critically, the Minister's rationale, such as it is, simply answers the wrong question. The Decision sets out (albeit 

inadequate) reasons for granting a licence for a reduced area. However, it utterly fails to address the true 

question, which is why the Minister has not granted the licence for the Total Area, i.e., the area the subject of the 

original application. The Appellant expected to see an explanation of the rationale for reducing the area. 

However, any such explanation is missing from the Decision, save for an oblique reference to the "reconfigured 

site". 

87. For example, reason (c) states that "[t]he proposed development should have a positive effect on the economy 

of the local area". As noted above, the Appellant considers that the "proposed development", as envisaged in 

the Decision (i.e., with a huge cut to its licensed area) will in fact have an adverse effect on the local economy. 

To compound the fact that the Minister has made a fundamental error of judgement of fact, there is no evidence 

in the Decision to support the conclusion that the "proposed development" as envisaged in the Decision will 

benefit the local economy. 

88. Furthermore, the letter from the DAFM accompanying the licence fails to provide any information as to why the 

Minister reached the Decision. 

89. In summary, the Minister has provided a wholly inadequate set of reasons for the Appellant to be able to 

understand why the Decision was reached. 
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(ii) Breach of the Right to be Heard 

90. There is a broad duty on Irish public bodies, including the Minister, to give full information to parties such as the 

Appellant on a decision adverse to its (i.e., the Appellant's) interests which is in contemplation, and to give such 

party the opportunity to make the best possible case. Public bodies are required to inform persons such as the 

Appellant of defects in their cases, and to offer them the opportunity to address that difficulty. In Mishra v 

Minister for Justice, Kelly J held that fundamental fairness required that an applicant be given the opportunity to 

rebut a presumption of the Minister which was material to his decision to deny a citizenship application. More 

generally, The State (McGeough) v Louth County Council held that where a public authority adopts a principle or 

policy for deciding on an application, the applicant should be afforded "the opportunity of conforming with or 

contesting such a principle or polic.V'.29  Similarly, in a Privy Council case, Mahon v Air New Zealand, it was held 

that persons affected by decisions of public authorities (in that case, a tribunal) must have the opportunity to 

rebut evidence against them.30  

91. The Minister was thus required to provide the Appellant, in circumstances such as its application for a licence, 

with the opportunity to rebut evidence on which the Minister intended to rely in a decision. Such procedures are 

common in other areas of administrative law. To take one example, when the Competition and Consumer 

Protection Commission (formerly the Competition Authority) (the "CCPC") is minded to determine that a merger 

or acquisition31  will result in a substantial lessening of competition (i.e., to block that merger or acquisition), its 

practice (although it is not legally required to do so) is to furnish the parties to the transaction with an 

assessment. The purpose of the assessment is to demonstrate the reasons why, in the CCPC's preliminary 

view, the merger or acquisition will have an anti-competitive effect and therefore not be in the public interest. 

Typically, the CCPC's assessment is based on econometric or other evidence which supports the preliminary 

conclusion. Furthermore, parties are given the opportunity to request an oral hearing, at which they are given 

the full opportunity to rebut the evidence on which the CCPC proposes to rely.32  

92. At no stage prior to the Decision being published in the Wexford People, either during the public consultation 

process, or after stating its observations, was the Appellant provided with any indication of the Minister's 

preliminary or ultimate conclusion. 

93. The Appellant's submission during the consultation process was by way of response to submissions made by 

various bodies in October 2018, as described above. The Appellant had no consultation with the Minister or the 

DAFM at any stage. In particular, the Appellant was not consulted on the proposed cuts or on where new 

licensed areas should be located. No reason was given as to why the Minister/DAFM decided the area (i.e., the 

shape) and location of the new sites. 

94. The first time the Appellant was made aware of the Decision was on 17 September 2019, when the relevant 

noteice appeared in the Wexford People. 

21  State (McGeough) v Louth County Council [1973] 107 LITR 13 at 28. 
30  Mahon v Air New Zealand, [1984] A.C. 808. 
3' As defined in Section 16 of the Competition Act 2002 (as amended). 
32  See the CCPC's Mergers and Acquisitions Procedures, available at  https:/Iwww.ccpc.ie/business/wp-content/u  pica ds/sites/3/2018/04/CC PC- Mergers- 
Procedures-for-the-review-of-mergers-and-acguisitions.pdi 
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95. The Appellant was very surprised to learn of the Minister's findings, and by the manner in which it did so. As 

noted above, the Decision is based on flawed reasons. However, to add insult to injury, the manner by which 

the Minister informed the Appellant and the procedures followed during the process, are in clear breach of the 

Minister's obligations under public law to provide the Appellant with the opportunity to respond to the Minister's 

preliminary conclusions. 

(iii) Failure to Exercise Proportionality/Abuse of Discretionary Powers 

96. In exercising its discretionary powers, a public body must abide by the principle of proportionality.33  It is also 

clear that a public body must not abuse those powers. It is clear from the Wednesbury judgment" that one of 

the ways in which a public authority may abuse its discretionary power is by taking irrelevant factors into account 

and/or not taking relevant factors into account. 

97. The NPWS appears to interpret the EC Guidelines as recommending that, at most, 25% of an SAC should be 

allocated to activities which may be damaging to the relevant habitat. As stated above, this mis-interprets the 

EC Guidelines. All the EC Guidelines say is that if more than 25% of an SAC is considered unfavourable, then 

the entire area has an 'unfavourable' status (see above regarding Section 61(e) of the Act). However, even if 

the NPWS's interpretation was correct (which the Appellant strongly disputes), in order for the EC Guidelines to 

apply in the first place, it must be demonstrated that the activities are, in fact, damaging. As noted above, 

Lindahl and Kollberg, amongst others, have demonstrated that mussel farming activities are in fact beneficial to 

the marine environment. These benefits include the combatting of eutrophication. (See section 4 of the 

Aquafact Report). 

98. Going one step further, again assuming that the NPWS's interpretation of the EC Guidelines is correct, even if 

mussel farming could be said to be damaging to the local habitat/marine environment (which the Appellant 

strongly disputes), reducing the licensed area to 15% of the SAC is draconian and wholly disproportionate. It is 

not clear to the Appellant why such a large reduction is merited. Indeed, this 'cut' appears somewhat arbitrary. 

The Appellant acknowledges that the NPWS's view is not binding on the Minister. Nonetheless, the Minister 

should have given due consideration to the merits of (a) the NPWS's interpretation of the EC Guidelines and (b) 

the NPWS's view that it is appropriate to reduce the licensed area from 25% to 15%. This is particularly true in 

circumstances where the evidence for the purported net environmental damage (i.e., damage from the mussel 

farming to the local habitat) is, at best, suspect and where mussel farming has been conducted at Wexford 

Harbour for several generations while producing environmental and other benefits. Instead, the Minister 

appears to have (a) blindly accepted the NPWS's interpretation of the EC Guidelines and (b) given a 

disproportionate weight to the NPWS's view, taking an upper limit for aquaculture of 15% of an SAC 'as read', 

notwithstanding the substantial evidence that a figure of 250% should be more than acceptable (and that the 

activity is not environmentally damaging in the first place). 

99. The NPWS's view that the figure of 25% should be reduced to 150/0 is without scientific basis and appears to 

ignore the positive influence that mussel cultivation has had in the Site and in the wider Wexford Harbour over 

3a  Barry v Sentencing Review Group and the Minister for Justice, Equality and Law Reform, [2001 ] 4 IR 67. 
"Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 at 230. 
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decades. This reduction will likely bring about a drastic change, the impacts of which are entirely unknown. 

There is no suggestion that the proposed reduction could be said beyond reasonable scientific doubt to avoid 

adverse significant impacts. On the contrary, reducing the Site could not be said beyond reasonable scientific 

doubt not to adversely affect the integrity of the Site/SAC. Mussel cultivation in the area is long-established, and 

has been shown to have positive environmental impacts, in contrast with other forms of aquaculture such as fish 

farming. The European Commission's comments in this regard apply to aquaculture in general and the positive 

impacts of mussel cultivation necessitate a far more positive appreciation of its role in the biological functioning 

and maintaining and enhancement of the conservation objectives and interests in an SAC. 

100. The Minister, based on the NPWS's view, proposes to remove large areas of mussel cultivation. The effects of 

this proposed removal have not been scientifically assessed. In circumstances where the mussel cultivation 

which subsisted at the Site for centuries led to the designation of the Wexford Harbour area, including the Site, 

as an SAC/Natura 2000 site and has continued to support this status since, the removal of mussel cultivation 

without scientific assessment should not be permitted. 

101. By analogy, at the Burren SAC, the grazing activity carried out by domestic animals has contributed to and 

continues to contribute to that area's conservation objectives by limiting the spread and cover of species that 

would otherwise be likely to deprive the listed habitats and species of light and space as well as nutrients. The 

drastic reduction of mussel cultivation and the periodic removal of excess nitrogen by the harvesting of same 

should not be enforced or compelled as to do so would be to risk a fundamental alteration of the balance within 

the SAC. 

(iv) Breach of Appellant's Legitimate Expectations 

102. The doctrine of legitimate expectations is a fundamental feature of Irish public/administrative law. In essence, 

the doctrine requires a public body such as the Minister honour a commitment as to the procedure(s) it will 

follow. The aim of the doctrine is partly to ensure legal certainty with regard to a public body's performance of its 

functions, and to ensure good administration". In Glencar Exploration plc v Mayo County Council," Fennelly J 

in the Supreme Court stated the three principles of legitimate expectation. Firstly, a public authority must have 

made a promise or representation, express or implied. Secondly, that representation must be addressed to 

identifiable group of persons, such that it forms part of the relationship between the authority and those persons. 

Thirdly, that representation must create a reasonable (or legitimate) expectation, to the extent that it would be 

unjust for the authority to resile from it. 

103. The same approach was adopted by the High Court in Lett & Co v Wexford Borough Council, a case which, 

coincidentally, related to a compensation scheme for mussel fishermen in Wexford Harbour who suffered 

'j See, for example, Attorney General of Hong Kong v Ng Yuen Shiu [1983] 2 AC 629 which endorsed by the High Court in Fakih v Minister for Justice 
[1993] 2 IR 406. 

Glencar Explorations plc v Mayo County Council, [1992] 1 IR 84 at 162 — 163. 
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financial losses caused by the operation of a waste water facility. In that case, it was decided that the 

representation by the public body must relate to its exercise of a statutory power.37  

104. As documented above, the Appellant applied for its licence to be renewed in 2011. For six years, the Appellant 

had received no communication from the Minister or his officials regarding the licence application suggesting 

that any adverse finding was being considered. Relations with the Minister were, at all times, positive. There 

was thus an implied representation by the Minister that the Appellant would, at the very least, be consulted 

upon, and given the right to make submissions on, any proposed decision by the Minister. The Minister failed to 

process the Appellant's licence application expeditiously. The Appellant thus continued to farm the relevant 

sites for years, with no indication that an adverse decision was being contemplated. 

105. The Appellant, together with some of its competitors who are also affected by similar decisions of the Minister 

(and have lodged separate appeals), comprise a clearly identifiable group of persons. 

106. Finally, the Minister's implied representation gave no indication that there would be any reduction in the licensed 

area. At the very least, the Minister never gave any indication that a significant reduction, which poses a serious 

threat to the viability of the Appellant's business (and indeed of the other appellants) and their employees, was 

contemplated. Therefore, the Appellant (and the other appellants) had formed a legitimate expectation that their 

licences would be renewed in full. 

107. It is also clear that the Minister's implied representation relates to a statutory function, namely the Minister's 

power to grant licences under Section 7 of the Act, in contrast with the facts of Lett & Co cited above. 

Non-Exhaustive Nature of Claims 

108. In addition to the factors outlined above regarding the Act and fundamental principles of public/administrative 

law, the Appellant reserves the right to make further submissions at an oral hearing and/or otherwise based on 

constitutional law, under the EU Charter of Fundamental Rights and/or under the European Convention on 

Human Rights. 

Conclusion 

109. In conclusion, the Decision is vitiated by errors of law both in the interpretation of the various criteria established 

by Section 61 of the Act and in the failure to follow key principles of administrative law. 

110. Therefore, the Appellant requests ALAB to set aside the Decision and grant it the right to continue cultivating 

mussels at the Site. 

WF-25224030-1 

37  In that case, the purported payment of compensation was not under a statutory power. Therefore, it was held that no legitimate expectation had been 
formed. 
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"Determination of Aquaculture/ Foreshore Licensina application — T031047C 

Loch Gorman Mussels Ltd., 84 Northumberland Road, Ballsbridge, Dublin 4, applied for authorisation 
for the bottom cultivation of mussels on the foreshore on an 42.11 ha site (T031047C) in Wexford 
Harbour, Co. Wexford. 

The Minister for Agriculture, Food and the Marine has determined that it is in public interest to grant 
a variation  of the licences sought i.e. reducing the footprint of the site from 42.11 ha to 14.0778 ha. 
In making his determination the Minister considered those matters which by virtue of the Fisheries 
(Amendment) Act 1997, and other relevant legislation, he was required to have regard. Such matters 
include any submissions and observations received in accordance with the statutory provisions. The 
following are the reasons and considerations for the Minister's determination to grant a variation of 
the licence sought: - 

a. Scientific advice is to the effect that the waters are suitable. The site is located in Wexford 
Harbour Shellfish Designated Waters. Mussels in these waters currently have a "B" 
classification; 

b. This is a renewal application for existing aquaculture activity in Wexford Harbour and public 
access to recreational and other activities is already accommodated by this project; 

c. The proposed development should have a positive effect on the economy of the local area; 

d. All issues raised during Public and Statutory consultation phase; 

e. There are no effects anticipated on the man-made environment heritage of value in the area; 

f. Shellfish have a positive role in the ecosystem function in terms of nutrient and 
phytoplankton mediation; 

g. There are no issues regarding visual impact as the site to be utilised is for bottom culture; 

h. No significant effects arise regarding wild fisheries; 

i. The site is located within the Slaney River Valley SAC (Site Code: 00781), The Raven Point 
Nature Reserve SAC (Sited Code: 00710), Wexford Harbour and Slobs SPA (Site Code: 4076) 
and the Raven SPA (Site Code: 4019). An Article 6 Assessment has been carried out in relation 
to aquaculture activities in the SAC's/SPA's. The Licensing Authority's Conclusion Statement 
(available on the Deportment's website) outlines how aquaculture activities in these 
SAC's/SPA's, including this reconfigured site, are being licensed and managed so as not to 
significantly and adversely affect the integrity of the Slaney River Valley SAC , The Raven 
Point Nature Reserve SAC, Wexford Harbour and Slobs SPA and the Raven SPA. 

j. Taking account of the recommendations of the Appropriate Assessment the aquaculture 
activity proposed at this (reconfigured) site is consistent with the Conservation Objectives for 
the SAC's/SPA'S; 

k. A licence condition requiring full implementation of the measures set out in the draft Marine 
Aquoculture Code of Practice prepared by Invasive Species Ireland; 

1. The updated and enhanced Aquaculture and Foreshore licences contain terms and conditions 
which reflect the environmental protection required under EU and National law." 
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Mussel Cultivation, October 2019 

Wexford Harbour 

1. Introduction 

AQUAFACT has been retained and instructed to prepare this report by River Bank Mussels Ltd., TL Mussels 

Ltd., Loch Garman Harbour Mussels Ltd., Crescent Seafood Ltd., WD Shellfish Ltd. and Fjord Fresh Mussels Ltd. 

each of which holds mussel cultivation licences in Wexford Harbour. The Department of Agriculture, Food and 

the Marine (DAFM) has recently sought to vary these licences by reducing the foot print of the relevant sites 

by co 66%. 

Wexford Harbour lies with the Slaney River Valley Special Area of Conservation (SAC) (site code 00781) and 

within the Wexford Harbour and Slobs Special Protection Area (SPA) (site code 004076) and is close to another 

SPA, the Raven SPA (site code 004019). These designations make the area a sensitive site in terms of its 

conservation status (see National Parks and Wildlife Service (NPWS) 2011a, b). Known as Natura 2000 sites, 

they form a network of nature protection areas in the EU. The network consists of both SACs and SPAS under 

the Habitats and Bird EU Directives. 

AQUAFACT is an environmental consultancy specialising in monitoring and managing resources in marine, 

freshwater and terrestrial environments. AQUAFACT ensures a widely based service thanks to its contacts in 

the scientific community, its close association with the National University of Ireland, Galway (NUIG), Galway 

Mayo Institute of Technology (GMIT), University College Dublin, Trinity College and the expertise of its 

scientific staff. Since it was established in 1986, AQUAFACT has provided marine ecological consultancy to a 

wide range of clients including the State, semi-State and private sector. It has also carried out several studies 

in the Wexford Harbour area. 

This report: 

1. Outlines AQUAFACT's experience in Wexford Harbour; 

2. Outlines AQUAFACT's experience with regard to mussel farms; 

3. Outlines AQUAFACT's experience with regard to subtidal benthic surveys; 

4. Describes the positive impacts of mussel cultivation on both the sea bed and the water column and 

5. Provides an assessment of a suite of criteria listed in the Fisheries (Amendment) Act, 1997. 

N 1566 
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2. AQUAFACT's Relevant Experience. 

2.1. Experience in Wexford Harbour 

In 2005, AQUAFACT carried out subtidal benthic surveys in Wexford Harbour as part of the EU Water 

Framework Directive (WFD) monitoring programme on behalf of both the Marine Institute and the 

Environmental Protection Agency (EPA). AQUAFACT was retained by Mott McDonald who were the consulting 

engineers for Glanbia in a project relating to the latter's food production facility in Wexford. AQUAFACT was 

also part of the Bord lascaigh Mhara-led UISCE project that studied Wexford Habour in depth. 

2.2. Experience with mussel farms 

AQUAFACT has carried out an extensive range of surveys at mussel farms, particularly in Killary Harbour, Co. 

Galway to assess the ecological impacts of mussel cultivation on the water column and the seabed. AQUAFACT 

has also carried out similar studies on both oyster farms and salmon farms. During the period between 2000 

— 2006, AQUAFACT was appointed as experts to the International Council for the Exploration of the Seas (ICES) 

working group on aquaculture. In 2013, 2014, 2017 and 2018/19, AQUAFACT has also carried out assessments 

on licence applications on behalf of the Aquaculture Licence Appeals Board (ALAB). 

2.3. Experience with Marine Subtidal Surveys 

AQUAFACT has extensive experience in the planning, management, execution, analysis and reporting of 

biological seabed (benthic) survey work. Some examples of the more recent surveys that have been carried 

out for the Marine Institute and NPWS include the following: 

Benthic sampling and analysis of WFD benthic samples from Galway Bay, Kinvara Bay, Camus Bay and 

Kilkerrin Bay in 2013/2014 for the Marine Institute; 

• Taxonomic elements of WFD benthic samples from Killiney Bay, Waterford Estuary, Roaringwater 

Gay, Cork Harhoui and i,eiiriiwc Lay in 2013 for the Miarine Institute; 

• Taxonomic elements of WFD benthic samples from Baltimore, Boyne Estuary, Castletownbere, Clew 

Bay, Cromane, Dublin Bay, Gweebara Bay, Inner Kenmare Bay, Killala Bay, Killybegs Harbour, 

Kilmakilloge, Northwest Irish Sea, Sligo Bay, Tralee Bay and Youghal in 2012 for the Marine Institute; 

Benthic sampling and analysis of the Codling Bank for the NPWS in July 2012; 

AQUAFACT JN 1566 
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• Benthic sampling and analysis of the Kish/Bray and Blackwater Banks in February 2012 for NPWS; 

• Benthic sampling and analysis at two proposed aquaculture sites in 2012 for the Marine Institute; 

0 Benthic sampling analysis for the Galway Bay Cable Project in Inner Galway Bay August 2012 on behalf 

of the Marine Institute; 

• Benthic sampling and analysis of Kenmare Bay, Tralee Bay and the Magharees in 2011 for the Marine 

Institute and NPWS; 

• Benthic sampling of Killybegs Harbour, Dundalk Bay, Clew Bay, Newport Bay, Westport Bay, Killary 

Harbour, Broadhaven Bay and Lough Swilly for the Marine Institute and the EPA in 2011; 

• Benthic sampling and analysis of Mulroy Bay, Rutland Bay and Islands, Drumcliff Bay, Sligo Harbour, 

Killala/Moy Estuary, Kilkerrin Bay, Mannin Bay, Slyne Head, Kingstown Bay, Shannon Estuary, Hook 

Head, Saltee Islands and Carnsore Point in 2010 for the Marine Institute and NPWS and 

• Benthic sampling and analysis of Galway Bay, Clew Bay, Donegal Bay, Broadhaven Bay, Black-sod Bay, 

Lough Swilly, Wexford Harbour, Bannow Bay and the Blackwater Estuary in 2009 for the Marine 

Institute and NPWS. 

3. Description of the mussel cultivation process. 

The vast majority of seed mussels is sourced off the east coast of Ireland. This is regulated by DAFM. The 

range of seed size sourced is 15-40mm but the ideal range is 25-35mm. In general, the seed sourced on the 

east coast beds is brought back into the harbour on the same day for re-laying. The opening times of the 

seed beds vary and are dependent on when DAFM authorise same. Late summer is normally the seed fishing 

period. 

Two sites within Wexford Harbour are proposed to be used for seed collection which involves identifying 

natural intertidal mussel settlement within the sites and relocating the seed mussels to subtidal areas. 

The stocking density of seed within the harbour varies across each producer and is site dependent. At 

I)resL~nt the sccd stocking density ranges from 10-60 tonnes/hLaarc vvith the average around 30 tuns /ha. 

Re-laying of seed mussels from the hold is carried out by water jet through holes in the side of vessel. Once 

re-layed, the mussels can take from 12-24 months to reach market size but the average growth period is 

around 18 months. However, the timing on the re-lay plot can depend on the stock level from the previous 

year, the progression of sales from the previous year's stock, the progression of sales of the current year's 

stock, the market price, demand and the fluctuations of meat yield levels. 
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Mussels sold have to be purified and de-gritted as Wexford Harbour outer is classified as B (mussels require 

to be depurated in sea water prior to sale), whereas Wexford Inner is classified as C (if for consumption, 

mussels must be cooked prior to sale) and mussels from here would have to be moved out into the outer 

harbour for finishing to have them classified as B mussels. 

During the ongrowing period after re-laying of seed, stock can be fished for starfish and green crab although 

not all mussel producers do this. There are two boats fishing for green crab across the harbour on a variety 

of sites where they have permission or licence. Starfish are generally confined to the outer sections of the 

harbour closer to Raven Point. 

Some producers move stock between sites e.g. they may have ground that is good for finishing (maximising 

meat yield) and will seek to finish their stock on such grounds. Cleaning of the sites is normally done through 

the action of harvesting. Most mussel harvesting is carried out from September to April with many operators 

finished by the end of December. Some harvesting can be carried out during the summer months but this 

depends on the market. The slack time is normally February to June. During this time monthly sampling 

occurs to track stock quality. However, during the harvesting period, sites would be checked more 

frequently and this varies considerably among the producers and is probably dependent on the quantity of 

stock the producer normally exports. 

During the harvesting season, access varies from 1 to 6 times per week. Access to sites usually happens 

between half flood to half ebb where the tidal restriction is 3 hrs either side of high tide and for some sites, 

the restriction is greater (1.5 hours before and after high tide). 

During harvesting and re-laying, the dredgers move slowly over the site with the dredges trailing about 30 

meters behind the vessel which when full, are winched in and the contents emptied into the hold. Once in 

the hold, mussels are moved up a conveyor belt through a washer and crabs/starfish are picked off along 

with stones/waste. The mussels are then directed by conveyor to one tonne bags hanging in the other part 

of the hold. Normally about 20 tonnes are harvested for each transport to the market. Unloading from the 

boat is eitlr~i cUri lud uut dt the- quayside by an onboard crane or using a crane on a for ry onto wooden 

pallets which are then loaded into a transport lorry. 

It should be noted also that dredging is a temporary disturbance of the sea bed and not a permanent 

destruction of the habitat and upturned sea bed will be quickly re-colonised by the same suite of the species 

that occur in this habitat. 

'
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4. Ecological services provided by mussel farming in Wexford Harbour. 

There are several important ecological aspects of mussel cultivation that should be noted and these are: 

1. The historical use of Wexford Harbour for the cultivation of mussels; 

2. The eutrophication mitigation benefits arising from mussel cultivation in an area that is known to be 

suffering from mild eutrophication and 

3. The ecological benefits associated with mussel cultivation. 

1. Mussel cultivation in Wexford Harbour. 

Mussels have been recorded in the harbour for at least 2 centuries and most likely for a much longer time 

period. The former time scale is confirmed by fisheries reports from the 19th century and the longer time 

scale, although a presumption, is entirely likely. It is clear, from early records, that mussels would have been 

present in the harbour presumably contributing positively to its ecosystem's functioning. 

Within the conservation objectives of the Slaney River Valley SAC (site code 00781, NPWS 2011a, b), no 

community type is listed as mussel reefs; however, mussels are considered a component of the Mixed 

Sediment Community Complex found in the habitat feature Estuaries (1130) and it is ecologically correct to 

include this species within that community type. It is not possible however, to determine the numbers or 

extent of mussels currently in the harbour that can be considered as 'natural' or that derive aquaculture 

practices. AQUAFACT's historical records of this community type i.e. Mixed Sediment Community in Wexford 

Harbour show that it has been stable since the first survey was carried out in 2005. 

2. The trophic status of the Slaney Estuary. 

The Slaney River catchment supports extensive areas of agricultural lands from which non-point source run 

off feeds into the river. For this reason (and also arising from towns and small villages upstream in the 

catchment), the system has been classed as polluted or potentially eutrophic in the last number of cycles 

(EPA, 2015) (Table 1 below). 

Table 1. Trophic status of Lower Slaney River and Wexford Harbour 

(EPA, 2015). 

Year Lower Slaney Wexford Harbour 

2012-2014 Eutrophic Intermediate 

2010-2012 Potentially Eutrophic Potentially Eutrophic 
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2007-2009 Eutrophic Unpolluted 

2001-2005 Eutrophic Intermediate 

Bivalves, such as mussels, are suspension feeders and feed at the lowest trophic level, influencing the 

nutrient and organic interaction between the water column and the sea bed. They harvest phytoplankton 

and organically enriched particles. In linking these two systems, bivalves play an important role in the 

consumption and movement of energy within marine systems. The ability to control/mediate excess 

phytoplankton is an important ability of bivalves. Many papers have concluded that bivalves have the ability 

to control i.e. reduce, phytoplankton abundance in shallow water systems (Dame, 2013;Gallardi 2014; 

Filgueira et al. 2015; Petersen et al., 2015). 

For these reasons, grazing by mussels of phytoplankton and organic matter in the Slaney River Valley SAC is 

an important control mechanism for eutrophication in the system and by reducing numbers of 

mussels/production areas, this system will become even more eutrophic. 

3. Habitats provided by shellfish communities. 

Shellfish communities are known to provide important structure and enhance habitat heterogeneity in 

marine systems (Wailes et al., 2015). The shells themselves provide an attachment location for both epiflora 

and epifaunal while the interstices provide refugia for mobile species. (Another role the shells play is in the 

sequestration of carbon). 

For these reasons, the mussel beds in the Slaney River Valley SAC give rise to greater biodiversity in the 

system and if numbers of mussels/production areas are reduced, the system will becorne less biodiverse. 

Based upon the information presented in Sections 1, 2 and 3, bottom mussel culture at current levels in 

Wexford Harbour has a positive role in ecosystem functioning in terms of: 

1. Nutrient, phytoplankton and organic carbon sequestration 

2. Provision of habitat for other marine flora and fauna and 

3. I-ood resources for 'Qualifying Interest' species of the SAC and "Species of Qualifying Interest-  for 

the SPA. 
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5. Assessment of criteria listed in the Fisheries (Amendment) Act 1997. 

AQUAFACT was also asked to consider and comment on the 7 following criteria as listed in Section 61 of the 

Fisheries (Amendment) Act 1997: 

61. The licensing authority, in considering on application for on aquaculture licence or an appeal against 

a decision on an application for a licence or a revocation or amendment of a licence, shall take account, 

GS may be appropriate in the circumstances of the particular case, of 

a. The suitability of the place or waters at or in which the aquaculture is or is proposed to be carried on 

for the activity in question, 

b. Other beneficial uses, existing or potential, of the place or waters concerned, 

c. The particular statutory status, if any, (including the provisions of any development plan, within the 

meaning of the Local Government (Planning and Development) Act, 1963 as amended) of the place 

or waters, 

d. The likely effects of the proposed aquaculture, revocation or amendment on the economy of the area 

in which the aquaculture is or is proposed to be carried on, 

e. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, natural 

habitats and flora and fauna, and 

f. The effect or likely effect on the environment generally in the vicinity of the place or water on or in 

which that aquaculture is or is proposed to be carried on the foreshore, or at any other place, if there 

is or would be no discharge of trade or sewage effluent within the meaning of, and requiring a licence 

under section 4 of the Local Government (Water Pollution) Act, 1977, and 

g. The effect or likely effect on the man-made environment of heritage value in the vicinity of the place 

or waters. 

1. The suitability of the place or waters at or in which the aquaculture is or is proposed to be 

carried on for the activity in question. 

The inner sections of Wexford Harbour is an entirely suitable place to carry out mussel cultivation 

i~ it is relatively sheltered and shallow. 

2. Other beneficial uses, existing or potential, of the place or waters concerned. 

The only other use of Wexford Harbour is for boating but the two activities are not mutually 

exclusive. 
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3. The particular statutory status, if any, (including the provisions of any development plan, within 

the meaning of the Local Government (Planning and Development) Act, 1963 as amended) of 

the place or waters. 

As noted in the Introduction, two Natura 2000 sites (an SAC and an SPA) are present within Wexford 

Harbour and the NPWS has drawn up a suite of conservation objectives for both these sites that 

need to be complied with. The conservation objectives of the SAC are the more relevant to mussel 

farming in the harbour as sea floor communities are listed as a Qualifying Interest (QI) for the area 

and the action of dredging for harvesting the stock could be seen as having a negative impact on 

the conservation status of the SAC. However, as has been described above, Wexford Harbour is 

naturally a highly dynamic area with aperiodic changes freshwater flows and associated variations 

in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations 

would mask any impacts associated with mussel dredging. 

4. The likely effects of the proposed aquaculture, revocation or amendment on the economy of 

the area in which the aquaculture is or is proposed to be carried on. 

The economic impact on the general area is seen as positive as the cultivation process provides 

employment for local people. 

5. The likely ecological effects of the aquaculture or proposed aquaculture on wild fisheries, 

natural habitats and flora and fauna. 

As noted above, the ecological effects of mussel cultivation generally are seen as positive in Wexford 

Harbour. 

6. The effect or likely effect on the environment generally in the vicinity of the place or water on 

or in which that aquaculture is or is proposed to be carried on the foreshore, or at any other 

place, if there is or would be no discharge of trade or sewage effluent within the meaning of, 

and requiring a licence under section 4 of the Local Government (Water Pollution) Act, 1977. 

As noted above, the ecological effects of mussel cultivation are seen as positive in Wexford Harbour. 

7. The effect or likely effect on the man-made environment of heritage value in the vicinity of the 

place or waters. 

No impacts are predicted on the man-made environment or its heritage value. 
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6. Conclusion 

Mussel cultivation has been on-going in Wexford Harbour certainly for many decades and probably longer. 

As for all estuaries, the location is highly dynamic with short term and seasonal changes in flow rates, 

salinities, suspended solids and nutrient loadings and wave climate conditions. In addition, the catchment 

area of the River Slaney is highly agriculturally developed and also has a number of medium sized towns e.g. 

Bunclody and Enniscorthy all of which add nutrient loads to the river. This give rise to eutrophic conditions 

in the estuary. As mussels are suspension feeders and feed at the lowest trophic level they play an 

important role in regulating nutrient levels in the water column as they harvest phytoplankton and 

organically enriched particles. For these reasons, it is highly likely that grazing by mussels of phytoplankton 

and organic matter in the Slaney River Valley SAC is likely to be an important control mechanism of 

eutrophication in the system and by reducing numbers of mussels/production areas, the system will become 

even more eutrophic. 

Shellfish communities provide important structure and enhance habitat heterogeneity in marine systems 

and the shells themselves provide an attachment location for both epiflora and epifaunal while the 

interstices provide refugia for mobile species. For these reasons, it is highly likely that the mussel beds in the 

Slaney River Valley SAC give rise to greater biodiversity in the system and if numbers of mussels/production 

areas are reduced, the system will become less biodiverse. 

The main impact of bottom cultivation of mussels relates to the harvesting operation where dredges are used 

to collect the adult shellfish for sale to market. It should be noted that dredging is a temporary disturbance of 

the sea bed and not a permanent destruction of the habitat and that upturned sediments turned up by the 

dredging activity will be quickly re-colonised by the same suite of the species that occur in this habitat. 

Wexford Harbour is naturally a highly dynamic area with aperiodic changes freshwater flows and associated 

variations in salinity, suspended solids, nutrients and wave climate and it is considered that these fluctuations 

would mask any impacts associated with mussel dredging. 
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WANTED 
Book Keeper required for a haulage 

company near Enniscorthy. Must have 
minimum 2 years experience in a similar role 
with strong Microsoft Office skills. Prior use 

of accounting systems preferred. Should 
have good organization, problem solving 
skills & the ability to work unsupervised. 

Co. YAWO(d 
f Education Centro 

A;f 

Tompornry (Full Time) Administrator position 
avallablo at Co. Wexford Education Centro 
Typical responsibilities of this role Include: 
• maintaining diaries and arranging appointments 
• preparing and calwingmports 

• Ming 
• preparing accounts 
• orprilsing meetings 
• managing databases 
• liaising with mle-.art orgamsalions and clients 
Please forward your CV to Lonna O'Gorman, Director. 
Co. Vlc.*ni Education Contra, htilehouse Road, 
Enntscorthy. Co. Wexford or altematitiely email 
dlrector@ecwaxford.Ie on or before 
Friday September 20th 2019. 
Co. Wexford Education Centm Is an equal opportunities 
employer. 

Drains 

Unblocked 

Chimney Cleaning 
wmi.robarirochedrains.com  

Tel. 007-2130669 

FISHERIES (AMENDMENT) ACT,1997,N0.23 
FORESH_OREACT,1933 (N0.12)NOT)CE OF 
DECISION TO GRANT AQUACULTURE AND 
FORESHORE LICENCES. 

The Minister for Agriculture. Food and the Mark-,e has 
decided to grant Aquaculture and Fomshcm Lhences 
(with varLtions) to T.L. N"sels Ltd, Clonard Builness 
Park. Whacmill Industrial Estate. Wciford. Co. WcxfcnL 
SITE REFS. T03.103OA2.703/0308. T03/030E. T0103017. 
703/030/1 Wte D) and T01099A for the bottom cultivation 
of mussels on sites on the fomhore in Wtxfanl Harbour, 
Co. Wexford. 

The reasons for this decision am elaborated on the 
Dapanmenrl wewte at: hrto:Nwww a rla cultum. 
govla/seafoedlarLacuituraloresharcmana~ementl 
aquactdtu mricensin anuacultumlkerxzdecislansl 

An appeal against the Aquaculture licence decision may 
be made M writing. within one month of the date of Its 
publication, to THE AQUACULTURE LICENCES APPEALS 
GOARD. Kllminchy Court. Podlaolse. Co. Laois, by 
completing the Notice of Appeal Appficati n Form ava,lable 
from the Board, phone 057 86 31912. c- mail inictalab le 
orwebsite at httE.Owwwalable/ 

A pen.cn  may question the validity of the Foreshore 
Licence datermirutian by way of an application lot judicial 
review, under Order 84 of the Rules of the Superior Court 
(SI No. 15 of 1986). Practical information on the review 
mechanism can be obtained from the Citizens Information 
Board at: hnp-//www citl:ensinfomutionk/ 
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WEXFORD 
COMPUTER a 

SERVICES " 
Providing affordable, 

reliable computer support. 
A!t aspects of =mputer ser im mvertd Including =mul:aver. 

repair, upgrade. Ir.Wtauon, health check virus removal. 
laptop setts and pewer jact rep tacetnent 

FREE PICKUP & RETURN 
Call Dermot lucking on 087-3229896 

amid: Infolweefordcomputeriervlces.le 
www.wex (Of dcom put erienlcts.ie 

FISHERIES (AMENDMENT) ACT.1997 (NO. 231 
FORESHOREACT.1933 (NO. 12) NOTICE OF 
DECISION TO GRANT AQUACULTURE AND 
FORESHORE LICENCES. 

The Mirislar far Agriculture, Food and the Marine itas 
decided to grantAquacultum and Foreshore Licences 
(with variations) to FJORD FRESH MUSSELS LTD, C/O 
O'CALLACHAN, O'MAHONY CODY & CO. CLONARD 
BUSINESS PARK WHITEMILL IND. ESTATE, WEXFORD. 
CO. WEXFORD, REFS: Tat; O46A,T039X6B AND 
T031046C (or the bottom cultivation of mussels on sites on 
the fortshem in WEXFORD HARBOUR, Co. Wexford. 

The reasons for this decision ate elaborated on the 
Department's webslteat:htt .Ilwwwatriculture. 
ov le/seatood/aquacultuieforeshoremaaagement/ 

seuacutf urelicemint/aquacultumilcence3tcislons/ 

An appeal against the Aquaculture Licence dedslon may 
be made In writing. within one month of the data of its 
pubrcation, to THE AQUACULTURE LICENCES APPEALS 
BOARD. iGiminchy Court PorWoise. Co. Ucis, by 
complcVsg the Notice of Appeal Application Form avallable 
from the Board, phone 057 86 31912. e-ma1 Info:; a!_b Ia cr 
websita at hnp"1wi w bJt/ — — 

A person may question the validity of the Foreshore 
Licence determination by way of on application for judicial 
review, under Order 84 of the Rules of the Superior Coen 
(Sl No. 15 of 1986). Practical information on the review 
mechanism can be obtained from the Citizens Information 
Board at tin ://www.citlmlinfcmladon_le/ 
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EiNI (Business Network Intemational) hlenapia 
Chapter Wexford are holding an Open Evening on 
Thursday the 26th of September, from 5pm in 
the Fenycarrig Hotel, Wexford, providing Wexford 
Businesses to network with successful businesses 
with a view to generate more Income and build 
more contacts In Wexford and surrounding 
areas. Business Network International (BNI) is e 
membership organisation for small businesses 
where members network and receive referrals. It Is 
an International organisation around the world and 
has about 120,000 active members. 
We have vacancies In professions such as: 

Loss Assessor, Health & Safety Consultant, Trades, 
Beautician, Make Up Artist, Hair Salon, Interior 
Designer, Office Supplies. Engineer, Window 
Manufacturer, Landscape Gardener. Mechanic, Car 
Hire, Computer Services, Graphic Designer, Printer, 
Security Firm, HR Consultant, Cleaning Services. 

To register, please contact 
Acife Caulfield, President On 087-0993918 
or err-ail her: aoife@caulfieidfinancial.le 

ir coscisc rItansferring the Family 
.~ .•~r.~.a..._..j— Farm Clinic 2019 

Teagasc invite you to their popular series of 'Tlransferring the Family 

Farm' clinics designed to enlighten & educate you on the many 

details involved in creating an effective plan for succession...: --,, . 

Wcodfortd Dolmen Hotel, Carlow I j 
Thursday, 26 September 11030am 

 
Attendance free I Pre•bocking is essential ,-t 

End out in our 
Entertainment 

guide 

Irish language dosses have to stcrted frcm l l Ill Seplemiser, 
continuing every Wednesday from 8 00.9.30pm of the 

C.B S. Secartdery School Thomas St. Wexford 

T6 f6ilto rcimh ch&ch All are welcome 

For enquires ring FBdroig 086.8306530 
Bigi Linn 
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OF STONE & CABINET MAKER AVAILABLE 
For ail the small jobs around the house DECORATNE 

Shelving, Hot Press, Units, Doors. 
STONE. Skirting Boards, Wardrobes etc.. 

All interior paint work 
Walls. Ceilings and Woodwork ENQUIRIES 

XO87-2436228 fi6i6i6m 1 087-9684393 

AR makes of submerstMcs. 
deep wig 

shwllm well water filter 6 
treatmeent systems 

7596 grant roow available 
tATHW &1g. ENNl5CORTW, 

rm wE)Goan 
Tel oS7 e1ST18t or e47 2SIZ495 

F_ISHERIESJLMENDMEtMACT 1997JN0.231 
FORESHORE ACT 1933 (NO. 12) NOTICE OF -Q. -— 
DECi510N_7D GRANTAQUAC-  ULTUR---- EAND-•-- 

The Mln4te:t for agicutture. Food and the Marine hat 
decided to grant Aquacultute and Foreshore Licences 
NAL'i vartadans) to WEXFORD MUSSELS LTD. Rocto:i t a 
COOLCOTS, WEXFORD. CO-WEXFORD, REFS: T=35A. 
TC3/03501.T03/3502.T03/035C.T03/03SF&G1. 
T03=5F&G2. T03.IC35F&G3. T03:0728. T03:090A for 
the bottom cultivation of mussels on sites on the foreshore 
M WEXFORD HARBOUR. Ca Weaford 
The reasons for this decision we elaborated on the 
Depasmott's website at: ! ttp.'g?r"..IjrkultAl 
Eai.lc/¢gafoodl uaculturstorriiioremart~-&omens/ 
orivacultur.~~~~u~u7~urtdienir~doc_trio,-is}7 
An appeal sonst the Aquscuiture Licem decision mate 
be tmaale In writing. within one month of the data of Its 
vubtkatior% to THE AgUACULTURE LICENCES APPEALS 
BOARD. 1G1n+trttM Court. PortLw;w, Ca tads. by Corre> teing 
the Notice of Apo" Appk2tton Farm mdaWa from the 
Board Phone 057 86 31912. e-mail ird~̀al sb_io or websito 
at htS ltdwww stab ic/ 
A oerson may question the validity of the Foreshore trance 
dstem,Jnation by way of an application forjudkiah review. 
under Order 04 a l the Rules of the Superior Court 151 hb. 15 
of 1966L Practical information as the review medurultm can 
be obuiried from the Cltt:am information Hoard at 
http_.Twnrw.tfronsinlorcnatia+ k/ 

wwwaoricultuteaey.le ( °i SAL"  11r"h'~ AU ft" TAL  
Vgagrleulture_le ,°~'a.";Ny.wx0',,; "''~' 

FISHERIES (AMENDMENT)ACT.1977 (NO. 23) 
FORFSHOREACT,1933 (NO. i2) NOTICE OF 
REFl_JS_ALTO GRANT AQUACULTUREAND 
FORESHORE LICENCES. 

The Meister for Agriculture. Food and tte Marine has 
refused to grant Aquacultue and Foreshore Licences te. 
WEXFORD MUSSELS LTD.. ROCKFiELD, COOLCOTS. 
CO. WEXFORD, SITE REF: T031072A forthe bottom 
cuutv2hon of mussels as a site on the forethae In 
WEXFORD I (ARBOUR, CO. WEXFORD, The masam 
for this decision are elaborated on the Deparanent's website 
at wyw±sgr tulhmre~ay.lelseafood/acwlttmtlkrrnlnB 

An appeal azai tst the Aquaculture Llcme decision may 
be made in whting. within ono month of the data of Its 
publkahon. to THE AQUACULTURE LICENCES APPEALS 
BOARD. Klmir a Court Ponlaoise . Ca Wt. by eamxledns 
the Notica of Appeal Apptkardon Form avallab►e from the 
Boars! phone 057 86 31912, a nail into al&;c: or we Wto 
at hnp 5wwwAr)b_kl 

A person may question the validity of the Foreshore 
Licence determinatfan byway of an application for judicial 
review. under Order 84 of the Rules of the Superior Court 
(Sl No. 15 of 1986). Practical information on the review 
mechanism can be obtained him the Guitars Information 
Board at http dlyww. cIdzenstnfc;tmadon le/ 

wym.4trrlculturtbQoyle 
aetal.at mkifthm il 
stisaftftirs 

yQ•Orieulttrn_le 0 1 

I . St Peters College I 
` • Secondary School 

WEXFORD PEOPLE 1 Tuesday, September 17, 2019 

FISHERIES (AMENDMENT) ACT. 1997 (NO. 
23) FORESHOREACT,1933 (NO. 12) NOTICE 
OF REFUSALTO GRANTAQUACULTUREAND 
FORESHORE LICENCES. 

The Minister forAagicultue, Food anxd the Marine his refused 
to Brant Agwculttxe and Foreshore licences to Ti- Muscats 
Ltd., Clonard Buslnesl Park White mill Industrial Estate-
Wexford, SiM REF; TO3/0300 for the bottom cultivation 
of mussels on a she on the foreshore in Nlcaford Harbour, 
Co. Wexford The masons for this decision ate elaborated on 
the Department's vetbsite at wvuwagrkvlttrre.)jov.fe/seafood/ 
ag multurt+cens4+_g 

An appeal aptrist the Aquun:ltum Lkenca decision miry 
be nude in wrftinL within unu month of the rate Of (tor 
Pubtliration. to THE AQUACULTURE LICENCES APPEALS 
BOARD, Klmhtchy Court, Portlaoise, Ca. Laois. try compliftli 
the Notice of Appeal Application Form ayattlAQ from Ilse 
Board. Phone 057 66 31911 email infoectatatale or websrte at 
http1wwwslab.lr1 

A person may question the validity of the Foreshore 
Licence determination by way of an application for judicial 
review, under Order 84 of the Rules of the S4nmlcr Court 
(SI No. 15 of 1986L Practical inforenation on the review 
mactunism can be obtained from the CItUmns Information 
Board at

Rolm U44".1im 

http.hwvvrclti-erinfommation.k/ 

ewate+r+s 
~/ q apticutture,Je r °ru,.~°'r' 

r~lD  ~ttw 

Loreto Secondary School, 
Pembroke Hill, Ballyllagce, 

Wexford. 

Telephone: 053-9146162 
Websitet w_w_w.l_oreto_we_xfcrd  tom 

1st) (e- i Sej tClT b& 2020 
I. The ahal will 4uzpt fully m rrActed ryp"i0a firm►  in spat of geh 

in fah star prima ytmai mil khwl (en its ctle)ralent) rot almm= into 
nut 14 Iear gnwp (130 sw&ntsl in Srpremtter 1t= from It 11 am on 
ThursibyC 16 &TUrriba 20 it urml IM pm no Fndrr I.IkuAw 2019. 
1umr roomed autwlr of thou Sao will be rawmad to sewn t 

L AplAintiem fanru, a "ll as capie a 0w dxaort 4dmirkm ptAxT. 
Am aralalrte fmm du Stixbol Sensory a W RaMiwdt during nummal 
ahuwl hours (1.13 am to 4 U pm.►turely to Friday) and triq Alai be 
& nduxlah Gam the a.'tnul's wrbstte - rrvrwJerata.=&nLmm 

ewy ('site*. 
PdWpd and Saoetary to 0eerd 

B©GGAN 

SUPPLIERS OF 
SAND, GRAVEL, 

ALL TYPES 
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FiSHERIES ENOMENT)ACT.1997 NO.23 
FORESHORE ACT. 1933 (NO. 12) NOTICE OF 
DECISION TO GRANT%REFUSO UACULTURE 
AND FORESHORE LICENCES. 

The Minister forAgricutturr, Food And the Marino has decided 
to grant (with varlatlau) or refuse to Barn Agmtlttrre amxl 
Ftsreshom Lkence appGeltiom to the following in the table 
below In Wexford Harbotx. Co. Wedond: 

Reference Name Species Dodsion 
Number 

703.1047 Loch Garman Harbour Mustis Grant 
(3 riles A. Mussels Ltd (Batton Licences 
B 6 Cl 24 NruthumberUnd enure! (with 

TC11083A Road Ballsbr;eSt. varatioem) 

TC31COSA Dublo  4 

T=r,48A Ncei Scathes. Mussels Grant 

T03:09 1A 29  W - Str-L (Bottom Ueeru et 
Wexford Town culture) (with 

and varitons) 

SheiLs Scalbrt. 
Crosswinds. 
Avondale Drive, 
Nlesford Town 

7031049 Riverbank Moaub Ltd, Mussels Grant 
(5 sites c/o Price waterhouu (8ettom Licences 
A. 8. C. D CAOpff%ZCr smxket e:elture) (with 
&C11 Wexford variationn) 

T031077A 

TCIT52 W. D. Stu0sh Ud Mustch Gnnt 
(2 Ots A c/o Prkewalerhou a (Bottom ticertces 
6 BI Cooper Camtmurket culture) (with 

Wexford variations) 

x03.'055 Crescent SeafoodsUd. Mussels Grant 
(2 sits E p!ytlka, ga43ghabbke. (Bottom Licences 

FAQ Cu"wole culture) (with 

Co. Wlaford vatlaticin%l 

T03l074 Pattick Swords. Crory Mussels Grant 
(2 tiles A Lane. Crostabeg, (Bottom Licences 
& BI Ca Wexford culture) (with 

and varlatian) 

Florence Sweeney. 
fl^hoe. Lower 
Street. Co. Weshxd 

T0=80A "& Daniel Mussels Gram 
Gaynor. 19 HiknyL (Bottom licences 
Mulprinon, cAtum) (with 
Co. Williford vitiations) 

T03l078A Crescervt Woods Lid Mussels Refuse 

"Itiluo ElAtO A"ke. (tlottom Licence 

Curndoet. cdbrrs! 
Co. Wexford 

T03/CWB "& Daniel Mussels Refuse 
Gaynor. 19 Hilkresl (Bottom Licence 
Mufganna6 allure) 
Qx Wexford 

T031093 Me Euttrno Dulzan Mussds Refuse 
(2 cites A 141 Belvedere Grove. (Bottom licence 
& B) Cooketts.Wexford alture) 

Town 

and 

Me Lisosn Dugitan. 
!0 Antelope Read. 
Mau dl:ntowm Wexhxd 
Town 

The reasons for these de chtorts am eltbented on 
the Department's webslte at hm~ 9 wv+wsyrlcsdltraa  
do'/ delteat_ond/>~raculturrto►cst+er~r?is!v~mentl 
arluaetdltretfeemmn/agclacutttuelKancibee>sf~ss/wextardl 

An appeal apinst the Aquscultuw Licence decision may 
be made in wfitin& within one month of the date of Its 
cab6ation, to THE AQUACULTURE LICENCES APPEALS 
BOARD, Ki4nlnelry Court Patois Co. Laots, by 
completing the Notice of Appeal Application Form available 
from the Board. phone 057 86 31911 email inf*0alah.ia 
or website at htt76www arable/ 

A peraran may question the validity of the Foreshow Licence 
determination by way of an application for judicial review. 
under Order 84 of the Rules of the Superior Cart t51 No. 15 
of 19861 Practical mformarlon on the review mechanism can 
be obtained from the Owens Information Beard at 
It dwww.citimWnfo rrrudortfe/ 

"MAgrbcullumamLle 
An 
suavamm  
btpummitwficatum 

V gavicuhure.le w 



Fro71 Xa.dor Mon'ays 
Sent Tuesday. 15 Cctcber. 201910 53 

c Chotsn Nicolas " 
r'r Sean Cullen  

Subject -W re Satellae derived bat.':yenvrr Wexterd 2M2.Pr l;teus 

gear N;,-. t r. I a s. 

Tf;ank ycu f;r your ema!i 

A ter, points to ctarlfi the status of dire Satei'ite In 11 ~,.evf,rd _Jt2- --rcte:sI 

1 Sa'ell fr both) mett j data fr;m ex`.;rd eat4ar; ::as a l ';t s:::J, deli-.en:;l k; 2U1_ b  Pi_•t-us t: tit ;ILIe tl:e p.;an!iat of a; p:••ir.3 such tech n:y'Jei ftl I::Sh cc ti AF. 
areas 
2. GSI) v a deemed tIm results d_ fut av, ap:Gcallcr,  

related is rrastal mapping 
3. As a result GSI has not released Mal `:att:ymetry data to the put:&. 
4 We arp una:rare that cnmpanles are accessirg these datasah and using Them In they nrplicat.ons 

please cen}act Gb! if you require anj Uther mfonnation.  

Best regards 

(rslt 
Xa.l~,  • t.1onIttis Senor Ger,14s' Mauna and G:astai llni; GE<Acc,:a1 urv7; lresla" d. Eog9ais bush Haddirg+.on Road Gublir DU KTX4. I:ela:.J 

X353 11 672, 20;17 M •553101072513°57  E yavior.rlogto j•_Qc-I  ig M ilio koen vemhmggenQ  sIle- t.'_tl t 
- .! -ir'~crrtf~_t_ ~irri`.,r thf',:~i5irr .'' _- '__ '' ..:~'_ _ _ ' ~~ _ .•.t 

- .-. - .. -~ l - .. ~_ I .. t • 'i 'r ^l.}511  - - 

r 

I;r -sf 7":i' i~•='':.rat - — 
?, dlrieion of the Department cf,  Co l̂m_nicaticns Climate'ctic;n Er.; 7r ,n en'. 
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